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REPORTER’S: NOTE. 


It is due, bothto the public and the Reporter, that the causes which 
have conspired to delay the publication of this volume should be made 
known. Several hundred pages of the volume were printed, in the lat- 
ter part of 1861. Early in 1862, the Reporter entered the military 
service of the Confederate States, and continued therein until he was 
disabled. The absence of lawyers, parties, witnesses, and jurors in the 
army, led to an almost total suspension of the Courts, and there being 
little or no demand for the book, its publication was discontinued. Dur- 
ing the war, the house of the Reporter was burned, and his books and 
papers, including many of the cases in original manuscript, were de- 
stroyed. The printed part of the volume was destroyed with the Print- 
ing House in the city of Atlanta. The close of the war, found the Re- 
porter, like thousands of his fellow-countrymen, poor and destitute, and 
he deemsit no humiliation to say, that he was not pecuniarily able to 
incur the expense of leaving home, and remaining at Milledgeville long 
enough to copy the opinions, and restate, from the records and bills of 
exception, the burned cases, and then advance the price of publication, 
taking the chances of remuneration from the sale of the book, for which 
there was still but little demand. Sixty-five cases in this volume were 
destroyed, and had to be gotten up anew, and but for the statute of 1868, 
and the liberality of John W. Burke, Esqr., the publication of the book, 
even at this time, would have involved pecuniary loss to the Reporter. 
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CASES 


ARGUED AND DETERMINED 


IN THE 


Sunveme Court of the State of Georgia, 


JANUARY TERM, 1861. 


Present—JOSEPH H. LUMPKIN, 
RICHARD F. LYON, JUDGES. 
CHARLES J. JENKINS, 


HORNE vs. PLANTERS’ BANK oF GEORGIA. 


Where the testimony in support of the verdict greatly outweighs that 
against it, a new trial will not be granted, of course on the ground 
that the verdict is against the weight of evidence. 

When there are several items of indebtedness, the debtor has the right to 
make the application of payment; and failing to do so, the right de- 
volves upon the creditor to appropriate the payments. 


Complaint in Dougherty Superior Court. Tried before 
Judge ALLEN, at the June Term, 1860. 


This was an action brought by the Planters’ Bank of Geor- 
gia, for the use of John W. Rabun against Charles W. Horne, 
as endorser, to recover the amount of a promissory note, of 
which the following is a copy : 
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“ LAURENS County, GrEoreatA, Nov. 25, 1851. 

“Sixty days after date I promise to pay to the order of 
Charles W. Horne, two thousand dollars, at either of the 
banks in Savannah, for value received. 

“ANDREW Y. HAMPTON.” 

Endorsed as follows: 

“C. W. Horn.” 

‘RaBun, Fuuton & Co.” 

To this action the defendant pleaded that the note was 
given to the firm of Rabun, Fulton & Co., as an accommoda- 
tion paper, to be used by them in bank, and if Rabun, Fulton 
& Co. did not otherwise arrange for its payment, it was agreed 
between said firm and Hampton and the defendant, that if 
defendant would endorse the note, he should be secured against 
liability thereon, as follows: That Hampton’s cotton crop, 
which was large, was to be sent forward to said firm, and that 
the proceeds of the sale of the cotton should be by said firm 
applied to the payment of the note; that Hampton did, 
after said note was given, and before it matured, send forward 
three or four hundred bales of cotton to said firm, with in- 
structions to apply a sufficiency of the proceeds of the same 
to the payment of the note; that the firm received and sold 
the cotton, and retained enough of the proceeds thereof to 
pay the note, and instead of so applying the money, they 
pretend that it has been applied to other debts of Hampton, 
in violation of the agreement and contract under which de- 
fendant was induced to endorse the note. The defendant also 
pleaded that Hampton and defendant were both sued on the 
said note in Baker Superior Court, and that at the May Term, 
1855, of Dougherty Superior Court, to which the case had 
been transferred, the plaintiff obtained a verdict, judgment 
and ji. fa. against said Hampton and defendant for fifteen 
hundred and thirty-five dollars, with interest and cost of 
suit. 

On trial of the case in the Court below, the plaintiff in- 
troduced, as evidence, the note sued on,and proved by William 
J. Bullock, that on the 27th day of January, 1852, as Notary 
Public, the witness noted the promissory note sued on for 
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non-payment, and gave the defendant, as endorser, notice of 
the same, by mailing the notice in the post office at Savannah, 
addressed to said defendant at Dublin, Laurens county, Geor- 
gia, on the said 27th of January, 1852. 

The plaintiff then rested. 

The defendants read in evidence the answers of ANDREW 
Y. Hampton, to interrogatories taken out in said case, who 
testified: That the defendant released him from all liability 
for costs in said case; that the note sued on was given by 
witness to the firm of Rabun & Fulton for witness’ own ben- 
efit; that Horne signed said note as endorser, on conditien, 
and with the understanding, that out of the money arising 
from the sale of witness’ cotton crop to be sent to Rabun & 
Fulton, the note should be paid; witness thinks the note was 
delivered to the firm of Rabun & Fulton, with the under- 
standing that the proceeds of the cotton were to be first ap- 
plied to the payment of the note; that after the note was 
made, witness sent to Rabun & Fulton his cotton crop, 
amounting to between one hundred and forty and one hun- 
dred and fifty bales, or, if he did not send that much, he sent 
at least enough to pay the note; he thinks he sent all, as he 
does not recollect dividing his crop that year, and enough of 
the proceeds of the cotton so sent to Rabun & Fulton was to 
be applied to the payment of the note endorsed by Horne ; 
that the cotton was sold, and the witness supposes must have 
netted at least $4,000 00; that witness did not know but 
what such application of a part of the proceeds of the cotton 
to the payment of the note was made, until after he had 
moved a second time to Baker county, and returned with de- 
fendant to Laurens county, and then learned, to his astonish- 
ment, that the note had not been paid; that Rabun & Fulton 
received the cotton in the year 1850 or 1851, the witness does 
not recollect which ; that there were one hundred and forty- 
eight bales, if he sent all his crop, and he thinks he did; 
that he does not recollect what the cotton sold for, but thinks 
the net proceeds must have been at least $4,000 ; that he does 
not recollect whether Rabun & Fulton furnished him with an 
account of the sale of the cotton or not, but thinks he moved 
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to Baker county before he received it, if he ever did; that 
he does not recollect anything of a settlement with Rabun & 
Fulton, but supposes he received an account of the sale of 
the cotton, and, perhaps, how the account stood between them, 
but has no recollection of it at this late date; that he does 
not recollect promising to send said firm all his crop, but 
promised a part, and may have sent all ; that he is pretty sure 
he did whatever he promised to do, which he thinks was done 
at the time the note was endorsed ; that he did not owe the firm 
anything when the note was given, but thinks it was the first 
dealing between them; that he cannot say how much he owed 
them at the sale of the cotton, but supposes that he owed 
them for bagging, rope, sugar and coffee, etc., sufficient for his 
plantation for the season previous to the sale of the cotton; 
that the cotton was not under advance to any one when it 
was sent to Rabun & Fulton, nor did they pay anything to 
to any one for the witness that he now recollects. 

Here the defendant rested. 

The plaintiff, in rebuttal, read the depositions of WILLIAM 
S. BRANTLY, who testified: That from early in March, 1851, 
until the last of July, 1852, the witness was book-keeper for 
the firm of Rabun & Fulton, and, as such, had access to all 
the business letters of the firm, kept the letters and orders 
on file, entered all notes received by them, collected their 
cotton bills, made deposits when instructed to do so, and, in 
short, did everything and knew everything relative to their 
accounts that any book-keeper knows about the accounts he 
is keeping; that A. Y. Hampton was a customer of said 
firm, bought groceries from them frequently, got them to ne- 
gotiate his paper with the bank, and sent them cotton to sell ; 
that witness kept the accounts between them; that about the 
Ist of December, 1851, Hampton owed the firm of Rabun & 
Fulton about $3,500 for cash purchases and sight drafts 
which had been cashed by said firm; that Hampton prom- 
ised to send cotton enough in a short time to reimburse the 
firm for the cash they had advanced for him; that they then 
had on hand some cotton for Hampton, and waited to be put 
in funds for their advances ; that Hampton gave the note 
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sued on, which was endorsed by Horne, to have the same dis- 
counted at Hampton’s expense, to place said firm in funds 
for the cash purchases and sight drafts aforesaid ; that the 
proceeds of the note, when discounted, together with the cot- 
ton on hand, or likely to be in a few days, would about bal- 
ance Hampton’s account with the firm ; that Hampton prom- 
ised to ship to the firm cotton enough, by the time the note 
fell due, to pay it off, without further advances from said 
firm; that Hampton failed to send the cotton, and Rabun & 
Fulton advanced two thousand dollars to withdraw the note 
from the bank ; that the witness well remembers this, having 
made an entry of it in red ink on the cash book, the 27th of 
January, 1852, and the firm held the note as cash, and it was 
not charged to him, as will be seen from the account herein- 
after set forth; that the note was not paid whilst the witness 
was in the employment of Rabun & Fulton, neither did the 
witness receive any order from Hampton, or any one else, to 
apply the proceeds of any cotton exclusively to the payment 
of said note, any more than to any ,other advance or debt due 
the firm; the account hereinafter given shows the proceeds of 
all the cotton ever received by the firm from A. Y. Hamp- 
ton, who was fully informed as to how the proceeds of the 
cotton were applied ; that witness knows of no objection from 
Hampton as to the money his cotton brought; that if any 
orders had been given to the firm relative to said note, and 
its payment out of any particular cotton, the witness must 
have known it, as the firm fully informed him, as their book- 
keeper, concerning their accounts; the witness’ attention was 
frequently called to the note, and he well remembers that said 
firm had no cotton funds on hand to meet this note, for weeks 
before it fell due, except a small amount of less than one 
hundred dollars; the note sued on is’ not embraced in the 
account, but was held as cash; the witness cannot say how 
much cotton was received by Rabun & Fulton after the date 
of the note; the credits on the account current shows fifty- 
six bales, but some twenty-five bales of this, the witness 
knows, was received and sold before the note was made, but 
not credited until after the note was made, and the cotton on 
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hand, with that which Hampton promised to deliver in a 
few days, and that that had been sold, was about enough to 
balance his account, counting the note as cash; that the wit- 
ness knows Hampton gave no special order about the pay- 
ment of this note out of any particular cotton, because if such 
order had been given, he must, trom his connection with the 
firm, have been informed of it; the following is a copy of 
the account current, to-wit: 


Dr. <A. Y. Hampton in account with Rabun & Fulton: 
1851. 








February 25. To cash paid SOn,....-..sssssesecssssseeeseceeeecs seseneees $2,386 49 
March 15. To sundries, as per bill rendered,....... 174 44 
“ 18. To cash paid draft,.......cccccsccesescecscees 40 00 
April 12. To sundries as per bill rendered,........ 148 07 
June 5. To cash paid note, .......cccccccssorsrceeeees 2,500 00 
“ 14, To sundries, as per bill rendered,...... 166 02—2,667 02 
$5,412 02 
CONTRA. CR. 
February 20. By proceeds of note discounted,......... 2,385 49 
May 28 “ “& & 4 OP oe 2,495 91—4,881 40 
July 1. Transfer of amount of balance to new 
ACCOUNL, -.rrrrocrccssccereveccccecee ssceenes 530 62 
$5,412 02 


Dr. A. Y. Hampton in account with Rabun & Fulton. 


July 1. To balance due transferred to new ac- 
NN i sicenisensplisenaeiinenpiainicninnnnnns $580 62 
as 15. To sundries, as per bill rendered,...... 10 54 
sad 28. To acceptance from N. Roventhall,.... 293 388 
ae ‘¢ To commission on same, 23 per cent,. 5 87— 3809 79 
Sept. 6. To sundries, as per bill rendered,..... 183 92 
‘ 25. To “ Ss sia 21 27— 155 19 
sa 27. To cash paid draft to Washburne Netts, 100 00 
* ‘¢ To commission on same, 2},.....+.++00+ 2 50— 102 50 
October 6. To sundries as per bill rendered,........ 133 22 
s 13. To acceptance in favor of Lipman,..... 81 40 
aia 21. To sundries, as per bill rendered,...... 121 85 
“4 24. To acceptance in favor of S. Roven- 
i ae 226 25 


24, To commission on same, 2},.....00 0. 566 568 39 
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Nov. 8. To cash paid draft to S. A. Duval,...... 286 77 
“6 11. To  % «8: © 6 BE Cai eoicssece, 200 31 
as 12. To ‘son, net proceeds of draft,...... 2,351 39 
a6 ‘¢ To commissions for negotiating same, 60 00 
és 26. To cash paid his note,......-ccceccseserseees 2,587 50 
a 28. To aceeptance 30 day draft,.........sec0 800 00 
ba ‘* To cash paid 30 days interest on same, 4 66 
66 ‘* To commission for acceptance,........++ 20 12—6,310 75 
Dec. 27. To sundries, as per bill rendered,........ 19 77 
1852. 
January 27. To commissions for advancing $2,000 
for note this day protested,............ 50 00 67 76 
$8,134 71 
CONTRA. 
1851. 
Nov. 12. By proceeds of draft discounted.......... 2,411 39 
“s 22. By seventy-six bales cotton, .....cc0rsseee 2,066 28—4,477 67 
Dee. 3. By proceed of your note discounted 
this day, 0.00.00. weccosevcssessescesere 1,978 62 
1852. 
January 9. By fifty-six bales Cotton, ......++-sseseeeee 1,654 90 
July 22. By one of $4: | idatiemessicubdalicbed 28 52—1,678 43 
$8,134 72 


Here the plaintiff again rested, and the defendant intro- 
duced PETER J. STROZIER, Esq., who testified : That in a for- 
mer suit on the note sued on in the present action, a verdict 
was taken for $1,500, the witness having been informed 
by Rabun & Fulton that there was a balance to be credited 
on the note, and Hampton stating to witness that it was 
$500, or in that neighborhood, and when he obtained the 
verdict, Hampton said it was right, or all right. | 

The testimony closed, and after the presiding Judge had 
charged the jury, amongst other things, as stated in the mo- 
tion for a new trial, the jury returned a verdict for the plain- 
tiff for $1,912 29, and interest from the 25th January, 1852, 
with costs of suit. 

Counsel for defendant then made a motion for a new trial 
on the following grounds, to-wit: 

Ist. Because the verdict of the jury is contrary to evidence 
and without evidence. 
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2d. Because the jury found contrary to, and in perfect 
disregard of, the following charge of the Court: “That if 
the evidence showed that it was a condition of Horne’s en- 
dorsing the note, that Rabun & Fulton should apply the first 
proceeds of Hampton’s crop of that year to the payment of 
this note, and Rabun & Fulton were notified of the contract, 
and that any cotton had been sent to Rabun & Fulton after 
the making of the note, by Hampton, or was on hand at the 
time of the making of the note, belonging to Hampton, out 
of the then crop, the proceeds should have been applied to 
the payment of the note in suit ; if enough to pay the whole 
note, Horne was discharged ; if not the whole to the amount 
the cotton brought, what that might be.” And defendant 
alleges that the evidence showed at least fifty-seven bales 
were received and on hand at the time of making the note. 

3d. Because the Court charged the jury, “That it was 
incumbent on the plaintiff to prove demand of payment and 
notice of protest, after maturity of the note, in order to 
charge the defendant ;” and the defendant alleges that there 
was no evidence that this identical note had ever been pro- 
tested, or that the defendant had ever been notified of the 
protest. 

4th. Because plaintiff’s counsel, in conclusion, mis-stated 
the testimony to the jury, in representing “that Hampton, 
in his depositions, had stated that at the time of making 
said note, he did not owe the firm of Rabun & Fulton any- 
thing, and that the witness, Brantly, stated he owed them 
$3,500 at that time,” which, by reference to Brantly’s depo- 
sitions, will more fully appear. The fact being that Rabun 
& Fulton were in debt to Hampton a balance of $87 29 when 
the note was made. 

5th. because the verdict of the jury is contrary to law. 

The presiding Judge refused the new trial, and that decis- 
ion is the error alleged in the record in this case. 


MoreaAN for plaintiff in error. 


VASON and SrroziEr for defendant in error. 
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By the Court.—LuMpxIn, J., delivering the opinion. 


Is the verdict in this case so strongly and decidedly against 
the weight of evidence as to constrain this Court to grant a 
new trial, notwithstanding an application for this purpose 
was refused by the Circuit Judge who heard the cause? This 
is the only question argued before this Court. 

It is immaterial whether it was the understanding or not, 
between Horne and Hampton, at the time the note sued on 
was endorsed, that the proceeds of Hampton’s cotton crop 
forwarded to Rabun & Fulton, to whom the note was given, 
should be applied to its payment, unless notice was commu- 
nicated to Rabun & Fulton, they cannot be affected by the 
agreement ; and, on the other hand, if Hampton directed 
them so to appropriate the cotton, they were bound by his 
instructions. 

The trouble is, there is not only the want of satisfactory 
and sufficient proof that Hampton gave such directions, but 
there is the positive testimony of Brantly, the book-keeper 
of Rabun & Fulton, and who transacted this whole business, 
that no such directions ever were given. And there are strong 
corroborating circumstances, as well as this direct evidence, 
against the defence. 

I copy, verbatim, the testimony of Andrew Y. Hampton, 
the only witness sworn in support of the defence. He says: 
“The note, the foundation of this suit, was given to Rabun 
& Fulton, and given by witness, and given for the purpose 
of witness’ own benefit. Horne was only bound as endorser, 
and signed it as such. Defendant signed it upon condition 
and understanding that out of the proceeds of witness’ cotton, 
that should be sent to Rabun & Fulton, the note should be 
paid ; witness thinks the defendant delivered the note to payee 
upon the understanding and agreement that Rabun & Fulton 
was to apppropriate the proceeds of the first of witness’ crop 
to the payment of the note.” 

Correct the manifest and manifold mistakes in the deposi- 
tions of witness, as taken down, and assume what is likely 
true, that Mr. Hampton meant to swear that he thinks he 
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delivered the note to Rabun & Fulton with the understand- 
ing that the first of his cotton crop was to be appropriated to 
the payment of this note. Testimony thus doubtingly given, 
if uncontradicted, would be too weak to control the finding 
of the jury in a case like this. Indeed, while we would not 
impute to Mr. Hampton a want of veracity, as it respects this 
transaction, yet it is apparent that his testimony is too vague 
to be reliable. He does not recollect how much cotton he made 
ia 1851; does not recollect whether he sent the whole or a 
part only to Rabun & Fulton; does not recollect whether 
they rendered him an account of sale, etc.; he does not re- 
collect whether he said to plaintiffs that all was right; he 
might or he might not. He is pretty sure he did whatever 
he promised ; and this is the nearest he comes to a positive 
affirmation about anything. And it is rather strange that he 
should be rather sure that he did what he promised, seeing 
that he neither remembers what he did nor what he promised 
about anything. 

On the other hand, W. S. Brantly gives a minute account 
of all the dealings between the parties, when they began, 
when they terminated, the heavy balance due to Rabun & 
Fulton by Hampton, for cash purchases and sight drafts, 
made and accepted on his acoount; of the appropriation of 
his cotton crop, ete., furnishing Hampton with the account of 
sale, and the application of all the proceeds, and Hampton’s 
approval, and utterly denies of ever hearing of the under- 
standing and agreement which Hampton thinks he commu- 
nicated. 

It is the most improbable thing in the world, the account 
which the defendant, through his counsel, gives of this case. 
He says, in the face of the account hereto attached, that 
Hampton owed the plaintiffs nothing when the note was given 
to them; and Hampton testifies that he did not owe Rabun 
& Fulton anything at the time of making this note, and 
thinks it was their first dealing. 

This is a very unreasonable statement. By reference to 
the account accompanying the statement, it will be perceived 
that the dealings between the parties commenced in Febru- 
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ary, 1851, and this note was not given till the 25th of No- 
vember thereafter! The truth is, thatafter crediting Hamp- 
ton with the entire proceeds of his cotton crop, and the cash 
for which this Horne note was discounted in bank, $1,978 62, 
it only left a balance coming to Hampton of $87 71! 

This being the state of indebtedness of Hampton, is it not 
the most improbable thing in the world that Rabun & Fulton 
should have agreed, when they took this note to save them- 
selves, that they would pay it out of Hampton’s cotton crop ? 
What benefit would it have been to them to take the note 
under such circumstances? Why not apply the cotton crop 
to their current account, instead of raising money upon this 
note, for this purpose, and then promising to pay the note 
with the cotton ? 

And if the giving this note was the first of their dealings, 
what was it given for? Rather a strange way to commence 
dealings between the planter and commission merchant or 
cotton factor. 

But it is useless to waste more time upon this subject. 
The question is too plain. 

When a former suit was brought on this note against 
Hampton and Horne, jointly, Hampton claimed a credit of 
$500, as the balance due him on Rabun & Fulton’s books, 
and said not one word about this agreement. And that as 
we have shown, was $415 29 more than he was entitled to— 
the true balance being $87 71. 

In matters of account, it often becomes a material inquiry 
where payments are made, and there are several items of 
indebtedness, who is entitled to make the appropriation, and 
how in case the debtor omits to declare his intention, the 
law will apply the payments? There is no doubt but a 
person indebted to the same creditor, on different accounts or 
demands, making payment, may apply the payment to any 
demand he pleases. Hence I remarked that it was wholly 
immaterial as to any understanding between Hampton and 
Horne, as Hampton had the right to direct the proceeds of 
his cotton, sold after this-note was given, to be applied to 
the payment of the note, if he so pleased. If the debtor fail 
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to make the appropriation, the creditor may make such appli- 
cation as he pleases.- The civil law compels the creditor to 
substitute himself in place of the debtor, and apply the pay- 
ment to that debt which he would first have discharged if he 
were the debtor. (For the civil law rule, as to the appropria- 
tion of payments, see Domat Cushing’s Edition 905, et seq.) 

But Chief Justice Marshall, in an early case before the 
Supreme Court, Field vs. Holland, 6 Cranch 8, 27, expressed 
dissatisfaction with the rule of the civil law, which makes 
the application in a manner most favorable to the debtor and 
his wishes. He said: ‘ When a debtor fails to avail him- 
self of the power which he possesses, in consequence of which 
that power devolves on the creditor, it does not appear un- 
reasonable to suppose that he is content with the manner in 
which the creditor will exercise it. It being equitable that 
the whole debt should be paid, it cannot be inequitable to ex- 
tinguish first those debts for which the security is most pre- 
carious.” And this is, we think, the weight of authority in 
this country, and the Courts have gone so far as to hold, 
that a security, or accommodation endorser, cannot be re- 
lieved at the expense of the creditor. To furnish a key to 
the cases upon this interesting subject, I would cite the fol- 
lowing : 

Gordon vs. Hobart, 2 Story’s Rep., 243; Bossanquet vs. 
May, 6 Taunton, 597; Brooks vs. Enderby, 2 Br. & Bing, 
70; Mann vs. March, 2 Caine’s Rep., 99; Roberts vs. Gar- 
nie, 3 Caine’s 14; Baker vs. Stackpole, 9 Cowen, 435; Pe- 
ters vs. Anderson, 5 Taunton, 596 ; Newmarch vs. Clay, 14 
East, 239; United States vs. Kirkpatrick, 9 Wheaton, 720; 
Moss vs. Adams, 4 Iredell’s Eq., 42; Ayers vs. Hawkins, 
19 Verm, 26; Logan vs. Mason, 6 Watts & Seig. 9; Stone 
vs. Seymour, 15 Wend, 29. 

Judgment affirmed. 


‘ 
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WIMBERLY vs. COLLIER. 


Where a warrantor of the title of land is notified of the pendency of an 
action brought to evict his vendee, and he fails to make the necessary 
proof to protect the title, he is liable, upon an action of Covenant for 
a breach of his warranty, for the purchase money and interest and 
costs of the case; and the failure of the vendee to produce a deed, 
will not excuse him, if he could have successfully defended the action 
without the deed, and the deed itself would not have availed without 
this additional proof. 


Covenant in Dougherty Superior Court. Tried before 
Judge ALLEN, at the December Term, 1860. 


The record in this case exhibits the following facts and 
questions, to-wit: 

On the 25th of April, 1836, Nathan Johnson executed a 
deed in Beaufort District, South Carolina, conveying to 
Needham W. Collier lot of land, number 120, in the 8th 
District of originally Early, afterwards Baker county, which 
deed was duly recorded in the office of the Clerk of the Su- 
perior Court of Baker county, on the 23d day of December, 
1836, 

On the 3d day of May, 1839, Needham W. Collier exe- 
cuted a deed, conveying said lot of land to Hartwell H. 
Tarver. : 

On the 6th day of February, 1853, Hartwell H. Tarver 
made a deed, by which he conveyed the said lot of land to 
Henry 8. Wimberly, in trust for Dolly, Anna Laura, Pal- 
anna and Frederick Ezekiel, orphan children of the late 
Frederick D. Wimberly, deceased. 

On the 12th day of May, 1849, an action of ejectment 
was instituted in the Superior Court of Baker county, in 
favor of John Doe, on the demise of Eliza McKay, against 
Richard Roe, casual ejector, and Henry A. Tarver, as tenant 
in possession. 

Needham W. Collier had due notice of the pendency of 
said action of ejectment against Henry A. Tarver, who was 
in possession of the land as the agent and friend of Henry 
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S. Wimberly, trustee, and Collier employed attorneys to aid 
in defending the action. 

The action of ejectment was tried at the October Term, 
1853, of Baker Superior Court, and a verdict was rendered 
and a judgment regularly entered up in favor of the plain- 
tiff, against the defendant, “for the premises in dispute, and 
$850 for rent, and costs of suit.” 

On the 18th day of February, 1854, Henry A. Tarver 
filed his bill in Equity, in Baker Superior Court, against 
Eliza McKay, to set aside the verdict and judgment in said 
action of ejectment, on the ground, amongst others, that the 
said Eliza McKay, as the bill alleged, had intermarried with 
the said Nathan Johnson, in April, 1836, and was a femme 
covert, at the time said action of ejectment was brought, and 
at the time judgment was rendered therein; and on the fur- 
ther ground that Wade Cox, the only witness who testified 
in said action of ejectment, as to the rent of the land in dis- 
pute, and on whose testimony alone the verdict for mesne 
profits was founded, was mistaken in his testimony, and tes- 
tified as to land cleared and cultivated on the premises in 
dispute, when, in fact, the witness had in his mind, at the 
time, land in cultivation on another and different lot of land, 
and was grossly mistaken, and has so admitted since the 
trial, and has filed an affidavit to that effect; the bill also 
alleges various excuses for the absence of Henry A. Tarver 
from the trial, the loss of deeds, ete. 

The case in equity resulted in an entire release and dis- 
charge of the said Henry A. Tarver from all liability to pay 
the $850 for mesne profits found by the jury against him in 
the action of ejectment, leaving the verdict and judgment 
for the premises in dispute, and costs of suit, still in full 
force. 

On the 23d day of April, 1855, Henry S. Wimberly, as 
trustee for the orphan children of Frederick D. Wimberly, 
deceased, instituted an action of Covenant in the Superior 
Court of Dougherty county, against Needham W. Collier, 
to recover damages for a breach of the covenant of warranty, 
in the deed from Collier to Hartwell H. Tarver. 
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On the trial of the case in the Court below, the following 
testimony was adduced, to-wit : 


EVIDENCE FOR PLAINTIFF. 


The deed from Collier to Hartwell H. Tarver, conveying 
one-half of three lots of land, to-wit: Numbers 382, 385, 
and 386, in the 2d district of originally Early, now Baker 
county, and all of lot No. 120, in the 8th district of now 
Baker county, which deed recites the payment by Tarver of 
$3,000 for the land, and also contains a covenant to “ war- 
rant and forever defend the right and title thereof against 
the claim of all and every person or persons whomsoever.” 

The deed from Hartwell H. Tarver to the said Henry S. 
Wimberly, as trustee of the orphan children of Frederick 
D. Wimberly, deceased, before mentioned. 

An exemplification of all the proceedings in the action of 
ejectment, before mentioned, with the verdict and judgment 
therein. 

The bill filed by Henry Tarver against Eliza McKay, and 
her answer thereto, and the result of said case. It appeared 
from the answer of Eliza McKay, that she had never inter- 
married with Johnson, as charged in the bill, and that she 
was the drawer and grantee of the lot No. 120, and had 
never sold or conveyed it. The defendant’s counsel objected 
to the bill and answer going in evidence, but the Court over- 
ruled the objection, and admitted them for the sole purpose 
of showing that Henry A. Tarver was not wanting in dili- 
gence in defence of the action of ejectment. To this ruling 
plaintiff’s counsel excepted. 

Joun G, Suappy testified: At the time of the trial of the 
action of ejectment, he had the deeds to the land, and, after 
the case ended, he turned them over to Henry A. Tarver ; 
that no one applied to the witness for the deeds on the trial ; 
that there is no richer land in the neighborhood than lot No. 
120. 

LitrLeton Puruiprs testified: That he knew the land 
mentioned in the deed sued on, well; that all of the lots are 
worth $10 per acre, taken severally or collectively. 
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Henry A. TARVER, by depositions, testified: That the 
quality of the land in all four of the lots mentioned in the 
deed sued on, is about the same; witness was not present at 
the trial of the action of ejectment; that he never had, or 
saw, the deed from Johnson to Collier, and does not know 
who had it, when the action of ejectment was tried ; Hart- 
well H. Tarver, the father of witness, is dead, and witness is 
one of his heirs. 

To the third interrogatory exhibited to him, the witness, 
Henry A. Tarver, answered: That, as agent for the plaintiff, 
Wimberly, he expended $108 60 for counsel fees and costs 
in the action of ejectment: which answer the Court, on ob- 
jection made, excluded from the jury. 


EVIDENCE FOR THE DEFENDANT. 


Hon. Lorr WARREN testified: that he was employed by, 
and represented, the defendant, Collier, on the trial of the 
action of ejectment ; that on the trial, counsel for the defend- 
ant in the action of ejectment were unable to get the deed, 
or papers, on which the defence relied; Henry A. Tarver 
was not at the trial, and in consequence of not having the 
papers, the defence could not be, and was not, made out; 
that Tarver was called, but failed to appear, and nothing 
could be done for want of the papers ; that expecting the pa- 
pers to be present at the trial, he made no application for 
them, either to Tarver or Wimberly. 

Tuomas C. Spicer, Esq., testified: That he was one of 
the firm of Platt & Spicer, employed to defend the action 
of ejectment, and made several applications for the title pa- 
pers in order to prepare the case for trial; that in 1850, or 
1851, he applied to Henry A. Tarver for the deeds, and was 
told by him that he intended to keep them, because lawyers 
were always losing their papers, and he could not trust them; 
that at the trial neither the papers nor Tarver could be found, 
and the counsel of the defendant had to go to trial without 


them. 
Upon this evidence, and under the charge of the Court, 
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as set forth in a motion for a new trial, the jury returned a 
verdict for the defendant. 

Counsel for the plaintiff then made a motion for a new 
trial on the following grounds, to-wit: 

Ist. Because the Court erred in excluding the answer of 
the witness, Henry A. Tarver, to the third interrogatory, as 
before stated. 

2d. Because the Court erred in charging the jury as fol- 
lows, to-wit: “That if the defendant in the action of eject- 
ment withheld the title deeds from the use of the warrantor, 
and thereby defeated the defense in the action of ejectment, 
by thus withholding the deeds from the defendant, then the 
plaintiff cannot recover in this action. 

“That to enable the plaintiff to recover in an action for 
breach of warranty in the sale of land, he must prove that 
there is a better outstanding title than that of the warrantor, 
or that he has been ousted by due course of law, without 
default on his part. 

“That if the proof satisfied the jury that the recovery in 
the action of ejectment was a result of the withholding of 
the deeds by the defendant or warrantor on the trial, then 
the plaintiff cannot recover, by force of that recovery, and 
the plaintiff must have resorted to the original title, to show 
paramount title in the plaintiff in ejectment. 

“That the statement in the answer of Eliza McKay, to 
the bill filed by Tarver, that she drew the land and it was 
granted to her, is not evidence of that fact as against the 
defendant in this action. 

“That to show paramount title, the grant to Eliza McKay 
was necessary.” 

3d. Because the Court erred in charging the jury, “that 
the bill filed by Tarver, and the answer of Mrs. McKay, 
were only to be used as evidence of diligence and want of 
default, on the part of Tarver in defending the action of 
ejectment,” when the main object in introducing them was 
to show that Collier had no defence to the action of eject- 
ment, and to show that if the deed from Johnson to Collier 

2 














18 SUPREME COURT OF GEORGIA. 


Wimberly vs. Collier. 











had been in Court, it would have availed the defendant 
nothing. 

4th. Because the Court erred in charging the jury: “That 
if Tarver withheld the deed from Johnson to Collier, on the 
trial of the action of ejectment, from negligence or other 
cause, whether it would have availed Collier anything in de- 
fending the action of ejectment or not, the jury must find 
for the defendant.” 

5th. Because the jury found contrary to law, and con- 
trary to evidence and without evidence. 

This motion was overruled, and the new trial was refused, 
and this is the error complained of in this case. 


Henry Moraay, for plaintiff in error. 


WARREN & WARREN, for the defendants in error. 
By the Court.—Lumrx., J., delivered the opinion. 


Needham W. Coilier sold to Hartwell H. Tarver a tract 
of land, No. 120, in the 8th district of formerly Early, now 
Baker county, which Collier bought from one Nathan John- 
son. Collier made a warranty deed to Tarver, and at the 
same time, turned over to Tarver the deed from Johnson to 
himself. ‘Tarver conveyed the land in trust to Henry S. 
Wimberly, for the three minors of Frederick D. Wimberly, 
deceased. An action of ejectment was brought against 
Henry A. Tarver, the tenant in possession, by Mrs. Eliza 
McKay, to recover the lot of land, and a judgment rendered 
in her favor for the premises, besides mesne profits and costs, 
Collier was notified of this suit, and was present defending 
it with his counsel. The mesne profits being excessive, or 
rather awarded on the testimony of a witness who was mis- 
taken as to the locus of the land, a proceeding was institu- 
ted in Chancery, to have the error corrected ; and they were 
written off. 

Wimberly, the trustee, now sues Collier for a breach of 
his covenant of warranty, and seeks to recover the price 
paid by Tarver for the land, with interest, together with 
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counsel fees and costs of the litigation. The jury, under 
the rulings of the Court, found a verdict for Collier. A 
motion for a new trial was made on various grounds, and 
amongst the rest, because the verdict was contrary to the 
evidence. The application was refused, and this decision 
was excepted to, and is now assigned as error. 

Owing to the defect in the bill of exceptions, the charges 
of the Court in the case, and various other rulings complain- 
ed of in the progress of the trial, cannot be considered—the 
presiding Judge having failed to certify that they were true. 

But it is enough for the purposes of this decision to ex- 
amine the proofs, and see whether the finding was not against 
the evidence. 

It is in proof that Collier had notice of the ejectment 
suit; that he was present at the trial, defending the action 
by his counsel. He seeks to avoid a recovery upon the 
ground that he applied to H. H. Tarver, to whom he turned 
over the deed from Nathan Johnson, under which he claims, 
and that he refused to let him have the deed. 

This deed was not necessary to the defence of the action. 
The land was granted to Mrs. McKay, the plaintiff in eject- 
ment, asa widow. Collier claims under N. Johnson, who 
he alleges, was the husband of the grantee. He had only 
to show the intermarriage of Mrs. McKay, the grantee, 
with Johnson, and that would have shown title, out of her. 
But this he failed to do on the trial of the ejectment. Had 
the deed from Johnson to him been present, it would have 
availed him nothing, without this additional proof; and that 
proof would have defeated a recovery without the deed ; and 
this proof he failed to make in the present action, which was 
essential to his defence. 

The truth probably is, he can never make this proof. The 
grantee of this land residing always in the city of Savannah, 
and most respectably connected, never was the wife of Na- 
than Johnson, nor of any other Johnson, nor of anybody 
else, since the death of her first husband, as the proof in 
this record abundantly demonstrates. Nathan Johnson, the 
grantor of Collier, may have married some other woman— 
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some other widow of that name; whether he did or not, does 
not appear. 

We think, then, the record of the recovery in ejectment, 
entitled Wimberly, as trustee, to recover the price paid by 
H. H. Tarver for the land, with interest thereon, and the 
costs of that suit. 

A claim is set up for counsel fees in the ejectment cause, 
and the bill subsequently filed to get rid of the $850 mesne 
profits; and there is respectable authority which holds that 
this is a legitimate item in the assessment of damages for a 
breach of warranty in the sale of land. If so, why not of 
personal property ? 

Without deciding this question, which our Courts have 
not favored, we think the want of diligence on the part of 
Tarver, in defending the ejectment, arid the fact that Collier 
did employ counsel himself, is sufficint to negative this claim 
in the present case. 

Judgment reversed. 





LITTLE vs. OWEN. 


Interest is suspended against a garnishee, during the pendency of the 
garnishment. 


Complaint in Dougherty Superior Court. Tried before 
Judge ALLEN, at the December Term, 1860. 


There is but one question presented by the record in this 
case, which arises out of the following state of facts: 

At the December Term, 1859, John T. Dickerson sued 
out a summons of garnishment against Albert G. Owen, re- 
quiring him to answer on oath what he was indebted to, or 
what effects of Leonard Little he then had in his hands, or 
had at the time the summons of garnishment was served. 
This garnishment continued in Court until the June Term, 
1860, at which time the same was dismissed. 
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On the 14th of May, 1860, William G. Little brought an 
action against William G. Owen, to recover the amount of 
two promissory notes, for five hundred dollars each, dated 
20th December, 1858, one due six months, and the other 
twelve months after date, made by said Owen, and payable. 
to Leonard Little, or bearer. 

When the case was submitted to the Jury on the foregoing 
facts, the presiding Judge charged the Jury: “ That if there 
was a summons of garnishment served upon the defendant, 
at the instance of John T. Dickerson, against Leonard Lit- 
tle, by which the defendant, Owen was prevented from 
paying the sum due on said notes sued on, for the space of 
six months, then said Owen was entitled to a credit for the 
interest accruing on the notes during the six months that he 
was so prevented from paying them, and that it was not 
necessary for said Owen to pay what he admits to be due on 
the notes, into Court, unless required so to do, in order to 
entitle him to the credit for said six months’ interest.” 

Under this charge, the plaintiff accepted a confession of 
judgment for the amount due on the notes, less the said six 
months’ interest, reserving his right to except to the charge 
of the Court, and said plaintiff now asks a reversal of the 
judgment on the ground of alleged error in said charge. 


Hines & Hopss, for plaintiff in error. 


Srrozier & Smiru, for defendant in error. 


By the Court.—Lumpx1n, J., delivered the opinion. 


It seems that Albert G. Owen, the defendant in error, 
was garnisheed by John T. Dickerson, to depose what he 
was indebted to Wm. G. Little. The case was pending six 
months, when the garnishment was dismissed. Owen being 
sued by Little on the debt which he owed him, Owen claimed 
to have the interest suspended while the garnishment was 
pending, which the Court allowed, and, we hold, rightfully. 

By the Act of 1855, all other acts upon the subject of 
garnishment are repealed. No provision is made by this 
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act for the garnishee to discharge himself by paying the 
money which he owes the defendant into Court. He could 
not pay it of course, to the defendant. It would seem rea- 
sonable, therefore, that the interest should be suspended 
during that time. Besides, the defendant will not lose it, 
He can sue Dickerson on his bond, and the lost interest will 
constitute an item of damage which Little has sustained by 
reason of sueing out the garnishment. 

We express no opinion, whether Owen might not have 
been protected, had an order been taken requiring him to 
pay the money into Court, although we see no authority un- 
der the Statute for such a proceeding. No order was taken 
in this case, 

Judgment affirmed. 





DuRHAM vs. HARTLETT. 


When D. & H. enter into a copartnership in a brick-yard, D. giving H. 
his note for a portion of the brick then on hand, his share of the rent 
of the yard for three years, and the brick to be made thereon, and they 
dissolve at the end of eleven months, D. having paid a part of the 
note in the meantime, and the former partners specify minutely what 
each is to do, in settling up the business, and no reference is made to 
the note ; the presumption is that D. is bound to pay the balance due 


thereon. 


Complaint in Dougherty Superior Court. Tried before 
Judge ALLEN, at the June Term, 1860. 


The facts and questions presented by the record in this 
case, are as follows, to-wit : 

On the 29th of June, 1854, Daniel Hartlett and Lindsey 
H. Durham entered into a written contract of partnership, 
“in the business of making and selling bricks,” in the city of 
Albany, which was to continue for three years, unless dis- 
solved by mutual consent. THartlett had a brick yard near 
Albany, with some 30,000 bricks on hand. Durham gave 
Hartlett his note for $456, payable the first of October, 1854, 
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aud furnished one two-horse wagon, which, under the con- 
tract, was to entitle him to one-half interest in all the bricks 
then in the yard, (except 12,000, whizh belonged to Hart- 
lett individually,) and to one-half of all that might be made 
during the continuance of the partnership. Hartlett then 
had three negroes employed in the yard, which he was to 
furnish during that year, and the balance of the hands were 
to be paid for by the firm, to be styled Daniel Hartlett & 
Co. Hartlett was also to furnish the horses he then had in 
use, for the year 1854, which were to be fed by the firm. 
Hartlett was to give the business his whole attention, and to 
furnish Durham with a weekly statement of the expenses of 
the concern, as well as all sums of money received, and all 
bricks sold, which Durham was to keep properly, in books, 
in which books each partner was to enter all moneys received 
and paid out by him for the firm—the books to be, at all 
times, subject to the inspection of each partner. Under the 
contract, neither partner could transfer his interest in the 
concern, without the other’s consent, nor bind the firm in 
any way without the consent of the other partner. 

The business continued until the 28th of May, 1855, when 
the partnership was gissolved by written agreement of the 
partners, in which it was stipulated, “that the books of the 
firm should be turned over to Messrs. Hines & Hobbs .for 
collection, who were also to pay any debt against the firm, 
the justness of which was admitted by either partner, for the 
year 1854 or 1855; that Hartlett should take the brick ma- 
chines at cost and expenses, and all the negroes hired by the 
firm, (except Dew’s boy,) at the amount given for them, 
which should be charged to him as cash, and he was to take 
up the notes given by the firm for their hire; Durham was 
to take Dew’s boy, at the price for which he was hired, and 
take up the notes given by the firm for the hire; that these 
notes should be paid promptly ; that Durham was to take the 
brick on the kiln, at $7 per thousand, to be counted out to 
him by one chosen by the partners, and the amount to be 
charged to him as cash. 

After the dissolution of the partnership, Hartlett occupied 
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and used the brick-yard for his individual benefit, for several] 
years, and. until he sold it to one Jared Irwin, 

On the first day of October, 1854, Durham paid Hartlett 
two hundred dollars on the note given for half-interest in the 
prick-yard, at the formation of the partnership, which sum 
was entered as a credit on the note. 

On the 13th of May, 1856, Hartlett instituted an action 
against Durham, to recover the balance due on the note. 

Durham pleaded a failure of consideration, and relied on 
the facts hereinbefore stated to sustain the plea. 

The jury found against the plea. 

Counsel for Durham then moved for a new trial, on the 
following grounds: 

1. Because the verdict of the jury was contrary to the law 
and evidence of the case. 

2 Because the verdict was against the weight of evidence. 

3. Because the verdict was without evidence, and against 
the evidence of the plaintiff. 

The presiding Judge refused the new trial, and that decis- 
ion is the error alleged in this case. 


Vason & Davis, for plaintiff in error. 


Hines & Hoprs and WARREN & WARREN, for defend- 
ant in error. 


By the Court—Lumpxtn, J., delivering the opinion. 


Durham & Hartlett entered into a co-partnership in a 
brick-yard. Durham gave his note for one-half of the 30,- 
000 bricks then on hand, excepting 12,000, and for one-half 
of the yard and the brick to be made for three years. The 
partnership continued eleven months, and was dissolved. 
Durham had, in the meantime, paid $200 on his note, and he 
insists that this payment covered the full amount of his lia- 
bility in the $500 note. The jury, upon the testimony, found 
otherwise. The Court refused to grant a new trial, and we 
do not feel constrained to reverse his judgment. 

The articles of copartnership, as well as the terms of dis- 
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solution, are both in writing. In the latter, what each of 
the former partners is to do, is specified, and not a word is 
said about this note. Is not the presumption almost irresist- 
ible that it was to be paid? Otherwise, why was it not 
given up to Durham ? 

Judgment affirmed. 





BATTLE vs. STEPHENS. 


To authorize an injunction, the charges in the bill should not be argumen- 
tative, and inferential only from the facts stated. 

A plaintiff in execution will not be restrained by a Court of Equity from 
collecting his money out of one of the defendants, even though he be 
security only upon the original debt. 


In Equity in Sumter Superior Court. Decision made by 
Judge ALLEN, at the October Term, 1860. | 


On the 10th of May, 1860, Henry L. Battle filed his bill 
in Equity, in Sumter Superior Court, against Linton Ste- 
phens, Jesse B. Battle, Jr., John R. Evans and Samuel Daw- 
son, in which he alleges : 

That on the Ist day of May, 1857, the said Jesse B. Battle, 
Jr., and John R. Evans, as makers, and complainant as 
security, executed and delivered a promissory note of that 
date, payable to said Linton Stephens, due the 25th day of 
December, 1857, for the sum of $1,500; that immediately 
after the note became due, the complainant notified Mr. Con- 
nell, the agent of Stephens, to proceed to collect the said note 
out of the makers thereof; that on the 15th of July, 1858, 
suit was instituted on said note, and on the 21st day of April, 
1859, a judgment was obtained against the said makers, and 
complainant as security; that a writ of fieri facias issued 
from said judgment on the 26th of April, 1859; that no 
effort was made to collect the amount due on the fi. fa. until 
the 5th day of January, 1860, when the fi. fa. was levied on 
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a house and lot in Americus, as the property of Jesse B. Bat- 
tle, Jr., which property was regularly claimed by one Walter 
T. Davenport, on the Ist day of February, 1860; that on 
the 26th of March, 1860, and pending the claim, said fi. fa. 
was levied by the said Samuel Dawson, sheriff of said county, 
on a close carriage and harness, as the property cf complain- 
ant; that on the Ist day of April, 1860, the claim of Daven- 
port to the house and lot was withdrawn; that $1,000 has 
been paid on said fi. fa., for which no credit has been entered 
on the same; that the house and lot if exposed for sale, 
would sell for more than sufficient to pay the balance due 
on the fi. fa.; that since the rendition of the judgment, 
Jesse B. Battle has had in said county of Sumter, three 
negroes worth $3,000, which might, and ought to have been 
levied on, if necessary to pay off said fi. fa.; that since the 
rendition of said judgment, complainant believes that Willis 
A. Hawkins, Esq., one of the attorneys of the plaintiff in fi. 
fa., has paid over to said Jesse B. Battle, Jr., $4,000, which 
sum, ora part thereof, might have been applied to the pay- 
ment of the sum due on the ji. fa., if it had not already been 
paid off by said Jesse B. Battle, Jr., or said John R. Evans; 
that at the time the judgment was rendered, Evans owned a 
valuable body of land, which he has since sold for $6,000, or 
other large sum, and which land is subject to the fi. fa., if it 
has not been paid off; that since the fi. fa. issued, Evans has 
been permitted to move from the county of Sumter, and to 
carry with him personal property worth ten thousand dollars, 
or other large sum, which the plaintiff would not have per- 
mitted, if the fi. fa. had not been paid off in full, and that 
said Evans owned a house and lot in Americus which is sub- 
ject to the fi. fa., if unpaid, which house and lot are worth 
$2,500, or other large sum; that from the facts aforesaid, 
complainant believes and charges, that said fi. fa., though 
paid off, is on some account fraudulently kept open by the 
plaintiff in fi. fa. and the makers of said note, to defraud 
complainant out of the whole amount apparently due on said 
ji. fa. ; that he, complainant, cannot prove the payment of 
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said fi. fa., except one thousand dollars, without a discovery 
from the defendants to this bill. 

The bill prays, amongst other things, that the sale of the 
carriage and harness be enjoined. 

The injunction prayed for was granted. 

Upon a rule taken for that purpose, and after argument 
had thereon, the injunction was dissolved, and this decision is 
the error alleged by the record in this case. 


WorriLL & Hawkins, for the plaintiff in error. 


McCay & Hawkins, for the defendants in error. 
By the Court—LumPk1n, J., delivering the opinion. 


Linton Stephens recovered judgment for $1,500 against 
Jesse B. Battle and John R. Evans, as principals, and Henry 
L. Battle as security. The execution issuing on the judg- 
ment, was levied on a house and lot in Americus, in January, 
1860, as the property of Jesse B. Battle, and claimed by 
Walter T. Davenport. In March, thereafter, the fi. fa. was 
levied on a carriage and harness, as the property of the 
security, Henry L. Battle. At the April Term, 1860, of the 
Court, Davenport withdrew his claim, and in May, 1860, a 
month only afterwards, Henry L. Battle filed this bill, 
alleging various reasons why the creditor, Stephens, should 
be compelled to make his money out of Jesse B. Battle’s 
property, and that of the other principal. He infers, from 
the facts charged, that the debt is paid, and argues to show 
it might have been, and ought to have been satisfied. The 
difficulty is, he no where asserts that it was, except a $1,000, 
and that he admits he is able to prove without resorting to 
the conscience of the creditor for discovery. 

But the main ground upon which he seeks to protect his 
property from sale is, that the house and lot which Daven- 
port claimed is sufficient to discharge the execution after 
crediting it with the $1,000. Perhaps this is true, and that 
it will be sold, and the money so applied. The bill was filed 
before the plaintiff in fi. fa. had an opportunity of proceed- 
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ing with the levy. But suppose the creditor sees fit to sell the 
- security’s property first, upon what principle will a Court of 
Equity interfere to prevent him? We know of none. It is 
his legal right to do so. Believing, as we do, that there is 
no distinct allegation in the bill, that the execution is paid, 
and that the ground to which I have alluded is not sufficient 
to sustain the injunction, we affirm the order of the Court 
dissolving the injunction. 

We take no notice of the complaint, that the counsel was 
cut off by the Court from concluding his argument upon the 
motion, as it is not supported in point of fact by his Honor, 
the Judge. He certifies, that he supposed the speech was 
finished ; and I can well understand how there should be an 
honest mistake in this respect. I know, experimentally, 
that I am sometimes: kept in painful suspense for several 
minutes, not being able to decide whether the argument is 
closed.. In such a case, counsel should suggest that he desired 
to be heard further, and, of course, the Court would readily 
accord the privilege. 

Judgment affirmed. 





DEAN vs. MUNROE. 


A new promise, made by the maker of a promissory note, is not sufficient 
to take it out of the operation of the Statute of Limitations as against 
an indorser. 


Action on a promissory note, in Bibb Superior Court. 
Tried before Judge Iverson L. Harris, at the May Term, 
1860. 


On the 18th day of October, 1858, Nathan. C. Munroe 
instituted an action, in Bibb Superior Court, against George 
M. Logan & Co., as makers, and James Dean, as indorser, 
to recover the amount of a promissory note, of which the fol- 
lowing is a copy, to-wit: 
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« $1,000 Macon, Dee. 23, 1851. 
- “Four months after date we promise to pay to the order 


of James Dean, one thousand dollars, value received. 
Gro. M. Logan & Co.” 


This note was indorsed by the said James Dean, and had 
entered upon it a credit as follows, to-wit: 


“$993 59. Received on the within note two hundred and 
ninety-three dollars and fifty-nine cents, in a part of claim 
for that amount on Miss Jane Irwin. 

January 1, 1853.” 


To this action Dean pleaded the Statute of Limitations. 

On the trial of the case in the Court below, it appeared in 
evidence: that Dean was an accommodation indorser of the 
note, and had no interest in the consideration thereof; that 
the credit was a bona fide payment, made by Logan, at the 
time it bears date; that Dean knew of the payment shortly 
after it was made, but whether he knew of it at the time of 
the payment did not appear; that on the 6th of March, 1852, 
Dean promised George M. Logan, that he would pay the 
nate sued on, if he, Logan, would turn over to Asa Holt 
certain assets of the firm of Logan & Atkinson; that the 
assets were turned over accordingly ; that Dean had received 
of Logan & Co. assets, to secure him for any indorsements 
made by him for said Logan & Co.; and that the note sued 
on was lodged in bank for collection, and that the note was 
protested for non-payment, on the 26th of April, 1852, by 
Peter Solomon, Notary Public. 

Counsel for defendant Dean objected to the introduction of 
the note as evidence against said Dean, because neither the 
payment by Logan, nor the promise mzede by Dean on the 
6th of March, 1852, took the case out of the operation of 
the Statute of Limitations as against Dean. 

This objection was overruled by the presiding Judge, who 
decided that by the Act of 1826, Dean was security, and was 
liable as such, and that therefore the payment made by Logan 
on the note, arrested the operation of the Statute of Limita- 
tion in favor of Dean. 
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The jury returned a verdict in favor of the plaintiff, 
against Dean, for the principal and interest of the note, the 
protest fee and costs of suit. 

The plaintiff in error asks a reversal of the judgment, 
because of error in the said decision and ruling of the Court. 


C. B. Coxe for plaintiff in error. 
L. N. Whittle for defendant in error, 
By the Court—JENkIns, J., delivering the opinion. 


The principal question in this case is, whether a promise 
made by the maker of a promissory note, is sufficient to take 
the case out of the Statute of Limitations, as against the 
indorser. 

This question was elaborately argued, and upon great 
deliberation decided by this Court, at the Savannah term, in 
June, 1860, the case being still unpublished. 

The Court held, in that case, that the new promise of the 
maker was not sufficient to take the case out of the Statute as 
against the indorser. To that decision we adhere. 

The only other question in this case grew out of a new 
promise made by the indorser himself; but the record shows 
that that promise, as well as the orignal undertaking, was 
barred by the Statute. 

We, hold, therefore, that the Court below erred in admit- 
ting the note in evidence, and that there was error in the final 
judgment, which is reversed. 

Judgment reversed. 
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RoBERTS vs. THOMAS. 


Executorship is an office; and each executor is equally entitled to par- 
ticipate in the profits thereof; and no one has the iight to seize and 
appropriate the whole of the assets, to the exclusion of the others. 

Where there are two executors, and they both join in a credit sale of the 
property of the testator—the terms of the sale not being prescribed by 
the will—and one of them who is a trustee for a legatee, consents that 
his co-executor shall take charge of all the proceeds, he makes himself 
liable to his cestui que trust for her portion. 

A jury is justifiable in decreeing that a trustee, who is executorglso of 
the estate from which the trust fund is derived, who accounts to his 
cestut que trust for the yearly interest, and pays tax on the fund as 
trustee, has the trust fund in hand. 

When a complainant is justifiable for sueing a trustee, to recover or 
secure a trust fund in the hands of the defendant, the solicitor’s fees of 
the trustee will not be allowed for resisting the bill. 


In equity, in Bibb Superior Court. Tried before Judge 
LAMAR, at the May Term, 1861. 


The questions presented for adjudication, in this case, arose 
out of the following state of facts, to-wit: 

On the 7th of May, 1847, Reuben Roberts published his 
will; by the first item of which he bequeathed lands, negroes 
and other property to his wife, Nancy Roberts, for and 
during her natural life-time, or widowhood, and, at her death 
or marriage, the said lands, negroes and other property, to be 
equally divided amongst his children—the life-interest in the 
land to be in lieu of his wife’s dower. By the second item of 
the will, the testator directed that all the residue of his prop- 
erty, of every kind and description, should be sold, and the 
proceeds thereof, together with the money on hand at his 
death, his notes, accounts, ete., should, after paying his debts, 
funeral expenses, and the expenses of administering his estate, 
be divided into eight equal parts, or shares. The testator 
bequeathed one of the shares to his son, Luke Roberts, in 
trust and confidence that he would place the same out at 
interest, and keep the same at interest until the death of 
Charles Thomas, the husband of his daughter, Martha Ann 
Thomas; and from and immediately after the death of the 
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said Charles Thomas, his said daughter surviving him, then 
in trust and confidence, that the said Luke Roberts will 
deliver the said part, or share, with the profits and increase 
thereof, to his daughter Martha Ann Thomas, to be equally 
divided between her and her children then living, free from 
all other and further trust ; and in the event of the death of 
the said Martha Ann Thomas, before her husband, the said 
Charles Thomas, then said share and its increase to be equally 
divided amongst the other children of the testator. The will 
furthermore provided, that if the wife of the testator should 
die before the death of the said Charles Thomas, then the 
portion to which Martha Ann Thomas would be entitled, in 
the property bequeathed to testator’s wife during her life or 
widowhood, should be vested in the said Luke Roberts as 
trustee, subject to the same trusts as before set forth relative 
to the eighth part or share aforesaid. 

John Roberts and Luke Roberts were appointed executors 
of the will. 

On the 8th of July, 1850, the testator published a codicil 
to his will, in which, after reciting the death of his son, Wil- 
liam Jackson Roberts, since the making of the will, directed 
that his property not willed to his wife, should be divided 
into seven shares, after the sale of the same, among his chil- 
dren, and as directed in the will, with the alteration, that the 
share of Martha Ann Thomas shall be held in trust by Luke 
Roberts, for the sole and separate use of the said Martha Ann 
Thomas, for and during her natural life-time, the interest 
thereof to be paid to her annually, for the separate use and 
support of herself and children, and, at her death, the said 
part or share should be divided among her children ; and her 
death, before the death of her husband, shall not defeat the 
right of her children. 

The codicil further directed and provided, that the testa- 
tor’s daughter, Martha Ann Thomas, should have his negro 
woman Peggy, and her child, Leaner, with their future 
increase, after the death of the testator’s wife, for her entire 
share and interest in that property willed to his wife, during 
her life or widowhood ; the said Peggy and child, and their 
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increase, to be the sole and separate property of the said Mar- 
tha Ann Thomas, for and during her life-time, and at her 
death to be equally divided among her children; no portion 
of the property falling to the said Martha Ann Thomas, 
under the will and codicil, to be subject in any manner to the 
debts of her husband. 

The testator afterwards died, leaving the will and codicil 
in full force, and they were duly proved and recorded, and 
the nominated executors were duly qualified, and assumed 
the execution of the will and codicil, and the said Luke Rob- 
erts assumed the trust imposed upon him, as trustee of his 
sister Martha Ann Thomas. 

The executors sold the property, as directed by the will, 
and «divided the proceeds into shares amounting to $2,286. 
On the 31st of May, 1857, Mrs. Nancy Roberts, the wife of 
the testator, departed this life. 

On the 10th of October, 1857, Martha Ann Thomas, by 
her next friend, Methvin 8S. Thompson, filed her bill in 
equity, in Bibb Superior Court, against her trustee, Luke 
Roberts, in which she alleged the foregoing facts, and also, 
that said trustee, as such, received the sum of $2,286, some 
five years before the filing of the bill; that he has failed to 
to invest the fund in any kind of security, or to put it out 
and keep it at interest, but has used it for his own purposes ; 
that recently he has even failed to pay to the complainant the 
interest accruing on the fund, and complainant had to take 
his note for it; that said trustee is embarrassed, and com- 
plainant believes that he is unable to pay his debts; that he 
is threatening to sell and dispose of his negroes, and has no 
title (as he says) to the land he now claims; that he claims 
the right to the possession of Peggy and her child, and the 
right to hire them for complainant, and pay her the hire 
annually ; that if the trustee disposes of his negroes, as he has 
said he would do, complainant will be left without the pros- 
pect of obtaining her rights from her said trustee. 

The bill prays, amongst other things, a writ of quia timet, 
requiring the said Luke Roberts to enter into bond, with 
good security, obliging himself to invest the funds in his 
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hands, as trustee of complainant, in some safe and suitable 
manner, and to pay to complainant the annual interest or 
increase thereof; and also that he be enjoined from inter- 
rupting complainant in the possession and use of the negroes 
Peggy and her child ; and that said Luke Roberts be removed 
from his said trust, and some other proper and suitable per- 
son be appointed trustee in his stead. 

The bill was sanctioned, and the writs issued as prayed for. 

The defendant filed his answer to the bill, in which he ad- 
mits the truth of all the material allegations in the bill, ex- 
cept as to the sum received by him as trustee for complain- 
ant. On that subject his answer alleges: that complainant’s 
share is correctly stated in the bill, but that he only received 
from the estate of testator the sum of twelve hundred and 
seventy-four dollars and five cents, as the trustee of complain- 
ant; that said sum of twenty-two hundred and eighty-six 
dollars ought to have been on hand at least by the 1st of Jan- 
uary, 1853, the property of the estate of testator having 
been sold on twelve months’ credit, and the will having been 
proven on the day of July, 1851; that John Roberts, 
defendant’s co-executor, and older brother, being more con- 
versant with business affairs than defendant, the possession of 
the notes for which the property of testator sold, as well as 
the duty of collecting the money due thereon, were confided 
to the said John Roberts; that many of the notes were un- 
paid at maturity, and that their collection was for some pur- 
pose delayed, until a short time before the death of his bro- 
ther and co-executor, John Roberts, in 1854 or 1855; that 
in January, 1853, defendant called on his brother, and de- 
manded payment of the legacy due complainant, and contin- 
ued to call on him, from time to time, and received but one 
thousand two hundred and seventy-four dollars and five 
cents, leaving still due one thousand and twelve dollars and 
twenty-one cents ; that his said brother died suddenly, and so 
soon as he could do so, he filed a bill, in Baldwin Superior 
Court, against the representative of his brother’s estate, to 
recover the balance due defendant, as trustee of complainant ; 
that said bill is still pending and undetermined ; that he has 
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paid complainant the interest on the entire amount of her 
share, and has given it in and paid tax on the whole amount, 
because the same was drawing interest, and complainant was 
entitled to the same, and because the said sum was taxable, 
and defendant believed that he ought to return it as in his 
hands. As to the negroes, Peggy and child, he submits to 
the Court that, under the will, as trustee, it is his duty to 
take possession of them, as he is advised, and believes that 
the trust, both as to the money and the negroes, is a personal 
trust, and that he cannot escape responsibility to the children 
of complainant, who have an interest in remainder in the 
property, unless they were parties to this case, so as to be 
concluded by the decree rendered therein. The defendant 
further answers, that he has fully paid to complainant all the 
interest due on her said share of said estate, and that she is 
indebted to defendant three hundred and eighty-six dollars, 
principal, besides interest, on two promissory notes, which, 
together with his counsel fees in this case, he asks may be 
allowed him in the settlement relative to said trust funds. 
The children of Martha Ann Thomas were made parties 
complainant by their next friend, without requiring additional 
answer from the defendant, they adopting the allegations of 
the bill. On the trial of the case, it appeared in evidence 
that when the property belonging to Reuben Roberts’ estate 
was sold, and the shares of the legatees ascertained, the 
amount of each share was $2,286 36, and also that defendant 
gave in, as trustee for complainant, the sum of $2,286 26, 
as money and debt due from solvent debtors, in the year 1857. 
The defendant introduced the receipt of complainant for 
the interest paid to her, and also the two promissory notes 
pleaded in his answer. 
The jury returned the following verdict and decree, to-wit: 
‘“‘ We, the jury, find and decree, that there is in the hands 
of the defendant, Luke Roberts, trustee for complainants, the 
principal sum of twenty-two hundred and eighty-six dollars, 
that being the amount of their legacy under the will of Reu- 
ben Roberts, deceased. We also find and decree the sum of 
five hundred and forty-seven dollars and one cent, interest on 
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said principal sum due Martha Ann Thomas, up to the first 
day of June, 1860. We further find and decree that the two 
notes of Martha Ann Thomas and Luke Wilder, pleaded by 
the defendant, amounting to three hundred and eighty-six 
dollars, principal, and thirty-eight dollars and twenty-two 
cents interest, amounting to four hundred and twenty-four 
dollars and twenty-two cents, be applied as part payment of 
said interest, and that the notes be cancelled and given up, 
and that the said Martha Ann, by her said next friend, do 
recover of the defendant the sum of one hundred and thirty- 
two dollars and seventy-eight cents, it being the balance of 
said interest due to this date. We further find and decree 
that said Luke Roberts be continued as the trustee of com- 
plainant, and hold the legal title for said principal sum here- 
inbefore decreed, and for the negroes Peggy and Leaner, and 
their increase, he allowing the said Martha Ann Thomas the 
use and control of said negroes, for and during her life, and 
that said Luke Roberts do give bond and sufficient security 
for the faithful performance of said trust. We further decree 
that the complainant pay the costs of this suit.” 

Counsel for the defendant then moved for a new trial of 
said case, on the following grounds: 

1. Because said verdict, finding in the hands of defendant 
$2,286, for complainant, is contrary to evidence, without 
evidence, and strongly and decidedly against the weight of 
the evidence in the case. 

2. Because the finding is against the following charge of 
the Court, to-wit: “that one co-executor is not liable for 
moneys collected by the other, in the regular course of the 
administration of an estate.” 

3. Because said verdict is contrary to law, against the evi- 
dence, without evidence, and strongly and decidedly against 
the weight of evidence, in not decreeing that reasonable coun- 
sel fees should be allowed the defendant for the defence of 
this suit. 

4. Because the verdict is not so framed, in accordance with 
the proofs of the case, as to enable the defendant to continue 
the prosecution of his said suit, in Baldwin Superior Court, 
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against the administrator of his co-executor, for the residue 
of said legacy, never collected by the defendant. 

The Judge presiding refused to grant the new trial, and 
that refusal is the error alleged in the record in this case. 


B. Hix, for plaintiff in error. 
Por, Grier & Por, for defendants in error. 


By the Court.—LumpxIn, J., delivering the opinion. 

Was the decree rendered in this case in accordance with 
the law and testimony ? 

It is argued that John Roberts, as executor, had a right to 
take possession of all the assets, and that having done so, 
Luke Roberts is not liable until and unless he recovers the 
balance coming to his sister, Mrs. Thomas, out of the estate 
of John Roberts, his co-executor. Is this so? The sale 
was the joint act of both. What right had Luke Roberts 
to consent that the whole proceeds should go into the hands 
of his brother? He had an important trust to perform 
under the will of his father, to-wit: to recover the legacy 
coming to Mrs. Thomas, and to invest it, paying her over 
the accruing interest. No matter where the contrary doc- 
trine is asserted, I deny that either of two executors is en- 
titled to take possession of the whole of the assets of the 
testator, to the exclusion of the other. To be appointed 
executor is to be invested with an office of profit. What 
right has either to appropriate the whole to himself? But 
no such case is made in this record. Luke Roberts consent- 
ed that John Roberts should take charge of everything. This 
was his own act, for which he is and should be held respon- - 
sible, under the facts of this case. He had the right to allow 
his own portion to go into the hands of his co-executor, but 
he could not consent for his sister’s portion to be thus appro- 
priated. As it respects this, he had a duty to discharge. 
She could not act, only through and by him; he was bound 
to act for her. 








38 SUPREME COURT OF GEORGIA. 


Roberts vs. Thomas. 








Again, the will of the testator does not direct a credit 
sale. It would rather seem that a cash sale was contem- 
plated ; the proceeds, together with the cash on hand, was 
directed to be divided among the legatees, and the share 
coming to Mrs. Thomas was to be loaned out by Luke 
Roberts, her trustee. Be this as it may, the executors, in 
selling upon time, exercised their own discretion. It was 
the joint act of both, and each is responsible. 

Waiving this aspect of the case, and also the question of 
diligence in collecting this fund, eight years having elapsed 
since the sale notes fell due, the defendant has paid interest 
yearly on the whole amount, $2,286, and tax, as trustee for 
Mrs. Thomas, on that sum, which ought to have been paid 
by the executor, if the fund still remained in his hands. I 
say, did not these circumstances authorize the conclusion that 
the whole legacy was turned over? Ifso, Mrs. Thomas was 
justifiable in filing her bill, and the jury, in decreeing for the 
whole amount of $2,286, and also in disallowing attorney’s 
fee for defending this proceeding. 

As to so much of said decree as compels the trustee to give 
security, we should dislike, in any case, to control the dis- 
cretion of the Judge and special jury ina matter of this sort. 
The trustee may be worth three times the amount of the 
trust fund, still he admits his property is not very large, and _ 
that he has sold a tract of land and three negroes. In other 
words, he is converting his visible property into money and 
choses in action, which may be much more readily wasted or 
made away with than land and negroes. 

As to the pecadilly amount of interest, it is too small, if 
true, to require correction. 

As to the complaint, that the decree is so shaped as to hin- 
der the defendant from recovering from John Roberts’ estate 
the balance unaccounted for, we have only this to say, that 
the decree could be amended without prejudice to the rights 
of the complainant. No objection could be interposed. 
But suppose this cannot be done, the fault lies at the door of 
the defendant, by neglecting to retain, as he had a right to 
do, enough in his own hands for his cestui que trust, or for 
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not proceeding more promptly to recover it. Courts cannot 
protect parties, however innocent, from the consequences of 
their own wilful neglect or mismanagement. 

Judgment affirmed. 





Ror & McDoweE tu vs. Dor, ex. dem. IRWIN. 


1, The affidavit of a plaintiff in ejectment, that a certain deed had been 
in existence, and had been destroyed by fire, as he verily believes, and 
that it is not in his possession, power or control, is a sufficient com- 
pliance with the 50th Common Law rule of practice of the Superior 
Court, to authorize the introduction of a copy. 

2. In such an action, the affidavit of a man who, at the time it was made 
and filed in Court, was one of plaintiff's lessors, from whom a demise 
was laid, but whose demise was by amendment stricken from the de- 
claration, by reason of his death, may properly be considered by the 
Court to show the destruction of an orignal paper, preliminary to the 
introduction of secondary evidence. 

3. The fact appearing upon the face of a copy grant, that in one place 

the grantee’s name was written, ‘‘Zoyons,” whilst in other places it 

was written ‘*Lyons,’’ is not a sufficient objection to its admission as 
evidence. It should be referred tothe jury to determine whether or 
not it was a clerical error. 

Proof that a deed had been in existence and had been destroyed, is a 
sufficient foundation, at Common Law, for the introduction of secon- 
dary evidence of its contents. 

5. After such foundation laid, the parol evidence of a subscribing wit- 
ness, stating who was the grantor, who was the grantee, what the sub- 
ject of conveyance was, the consideration stated, the year wherein the 
deed was made, and that it was signed, sealed and delivered in pres- 
ence of witness and another, who subscribed it as witnesses, should be 
referred to the consideration of the jury as evidence of the contents. 

6. Evidence that an original deed was in witness’ possession at a time 
when a trunk, in which, with other papers, it had been kept, was bro- 
ken open and robbed, since which he has been unable to find it, suffi- 
ciently accounts for its absence to authorize the introduction of a copy. 

7. Upon evidence, such as that detailed in the 5th Syllabus, it is not 
error in the Court to charge the jury that if that evidence satisfied 
them that the grantor named had made a deed as described to the 
grantee named, they were authorized to find that the title passed from 
the former to the latter. 

8. and 9. If A. and B. being grand-mother and father of C., contribute 
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to furnish the consideration of the purchase of a tract of land, (A. 
paying money and B. giving his notes,) for C., an infant, and the deed 
be executed to C., it will be a good conveyance to him, and in the ab- 
sence of fraud, he will hold the land against a subsequent purchase at 
Sheriff’s sale, under a judgment against B. founded on said notes. 

10. There being evidence on both sides of a case, to the material points, 
the verdict will not be set aside, as contrary to the weight of evidence, 
unless it be strongly and decidedly so. 


Ejectment, in Stewart Superior Court. Tried before Judge 
PERKINS, at the October Term, 1860. 

This was an action of ejectment brought in favor of John 
Doe, ex. dem. William H. Irwin, against Richard Roe, casual 
ejector, and John McDowell, tenant in possession, for the 
recovery of lot of land Number 50, in the 22d district, of 
originally Lee, now Stewart county. 

The defendant pleaded the general issue, and the Statute 
of Limitations. 

On the trial of the case in the Court below, the following 
testimony was adduced on the part of the plaintiff, to-wit : 

An affidavit of William H. Irwin, the lessor of the plain- 
tiff, of which the following is a copy : 


“GrorGIA, STEWART CoUNTY: 


“ William H. Irwin comes before me, the undersigned, 
and on oath says, that he is advised, and verily believes, that 
the original plat and grant, from the State of Georgia, to 
Elizabeth and Harris Lyons, for lot of land number fifty, in 
the 22d district of originally Lee county, now Stewart coun- 
ty; and the original deed from the said Elizabeth and Harris 
Lyons, to Willis Barrington for said lot of land, dated some- 
time in the Spring or Summer of 1835; also the original 
deed from the said Willis Barrington to Richard Mathias, 
for said lot of land, dated in August or September, 1835, 
were all once in existence, in the possession of the said Richard 
Mathias, in his house, when said house was burned in the 
town of Roanoke, in the year 1836, and that he is advised, 


and verily believes, that said original plat and grant, and 
said original deeds, were then and there destroyed by fire in 


the house of the said Richard Mathias, in the said town of 
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Roanoke, and that neither the said plat and grant, or either 
of said deeds, are in the possession, power or control of this 
deponent.” 


This affidavit was duly signed, sworn to and attested. 

An original affidavit made by the said Richard Mathias, 
who was, at the time it was made, one of the lessors of the 
plaintiff, but who had subsequently died, and his name strick- 
en from the record by amendment made under an order of 
Court, of which affidavit the following is a copy, to-wit: 


“ GEORGIA, STEWART CounTY: 


“ Before me, William J. McRea, a Justice of the Peace in 
and for said county, personally came Richard Mathias, who 
on oath says, that the orignal plat and grant from the State 
of Georgia, to Elizabeth and Harris Lyons, for lot of land 
number fifty, in the 22d district of originally Lee, now Stew- 
art county; also, an original deed from the said Elizabeth 
and Harris, to Willis Barrington for said lot of land, dated 
sometime in the Spring or Summer of 1835; also an original 
deed from the said Willis Barrington to this deponent for 
said lot of land, dated in the month of August or September, 
in the year 1835, were once in existence, and in defendant’s 
possession at the time his house was burned with the town 
of Roanoke, in the year 1836, and that none of said papers 
are in the possession, power or control of this deponent, all 
of them having been destroyed by fire at the time of the 
burning aforesaid.” 


This affidavit was duly signed, sworn to, and filed in the 
Clerk’s office at the time it was made, 

Upon this accounting for the absence and non-production 
of the original papers, the plaintiff read in evidence : 


A copy plat and grant from the State of Georgia, in which 
the premises in dispute are given and granted to Elizabeth 
and Harris Lyons, illegitimates of Gray’s district, Henry 
county; but in the habendum et tenendum their names are 
written Elizabeth and Harris Loyons, and on the plat, oppo- 
site the number of the lot, there is a memorandum of: 
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“drawn by Elizabeth and Harris Lyons, (IIl’g’ts) Morgan’s 
district, Henry county.” 

Henry Irwin and Mary Irwin testified: That Wil- 
liam H. Irwin is their son, and was born on the 22d day of 
September, 1831; that the land’ in dispute belongs to the 
said William H. Irwin, having been conveyed to him by 
Richard Mathias, by regular deed; that the land was paid 
for by Arabella Corbitt, the grand-mother of the said Wil- 
liam H. Irwin, and the deed was made by Mathias to the 
said William H. Irwin, by the special directions of the said 
Arabella Corbitt; that the witness, Henry Irwin, did not 
pay his money, or any part of his money for said land, nor 
was he in debt at the time the deed was made; that the pur- 
chase money, $1,000, was paid by Arabella Corbitt in the 
year 1838; the deed was signed, sealed and delivered, in 
the presence of Elijah Miller and William Fitzpatrick, J. 
P., and others; that the last time the witness saw the deed, 
it was in the possession of witness, Henry Irwin, and in a 
trunk of said witness, which was broken open whilst the 
witness was absent from home, and, as both witnesses verily 
believe, the deed was stolen or taken away, and the witnesses 
do not know where it is; that neither of the witnesses are 
interested in the event of this suit. 

JoHN P. Lyons testified : That some time in the year 1833, 
Elizabeth Lyons and Harris Lyons, sold the lot of land in 
dispute, to Willis Barrington, for the sum of $50, and re- 
ceived the money therefor; that the said Elizabeth and Har- 
ris, signed, sealed and delivered a deed for said land to the 
said Willis Barrington, which deed was executed in Henry 
county, Georgia, and witnessed by the said witness, John P. 
Lyons, and some one else not now remembered; that at the 
date of the deed, Elizabeth was about twenty-nine years old, 
and Harris was about twenty-seven years old. 

JoHN R. Rosinson testified: That he saw Willis Barring- 
ton sign, seal and deliver to Richard Mathias, a deed for the 
land in dispute sometime in the year 1835, in August or Sep- 
tember ; that the consideration money was paid by Mathias 
to Barrington, and the deed was witnessed by Frederick 
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Mills, and by witness, who was, at the time, a Justice of the 
Peace of Stewart county, where the deed was executed, and 
who signed and witnessed the deed in his official character; 
the deed was a warranty deed, in the usual form of such 
deeds, and written by the witness. 

Plaintiff then read, in evidence, a certified copy from the 
records of the Clerk’s office of Stewart Superior Court, of a 
deed from Richard Mathias, to William H. Irwin, recorded 
the 25th of April, 1839, oft which the following is a copy : 


“GEORGIA, STEWART CouNTY: 


“This indenture, made between William Henry Irwin, of 
the county and State aforesaid, of the one part, and Rich- 
ard Mathias, of the same county and State aforesaid, of the 
other part, witnesseth, that the said Richard Mathias hath, 
this day, bargained and sold unto the said William Henry 
Irwin, acertain lot of land, lying and being in the twenty- 
second district of originally Lee, now Stewart county, known 
and distinguished in the plan of said district as lot number 
fifty, for and in consideration of $1,000, to him in hand 
paid, the receipt whereof is hereby acknowledged, where- 
fore the said Richard Mathias, his heirs, executors, adminis- 
trators and assigns, do warrant and defend the right and 
title to said lot, from the claim of the said Richard Ma- 
thias, and his heirs, and executors, administrators and as- 
signs, or any other person whatever, unto the said William 
Henry Irwin, son of Dr. Heary Irwin, about six years old, 
his heirs, executors, administrators and assigns, in fee simple 
forever. In witness whereof, I have hereunto set my hand 
and seal, this the 4th day of June, 1838. 

“Signed, sealed and delivered in the presence of Elijah 
Miller, C. D. Riden and William Fitzpatrick, J. P. 

“RICHARD MATHIAS, [1. s.] 
“ JOSHUA H. ALSTON.” 


The usual affidavit of the plaintiff to let in this copy deed 
was waived by counsel for defendant. 
When the affidavit of Mathias; the copy plat and grant; 
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the testimony of John P. Lyons; the testimony of John R. 
Robinson ; and the copy deed from Mathias to Irwin, were 
tendered in evidence, they were each and all objected to by 
counsel for defendant, and the objection overruled. 

JoHN McDowE Lt testified: That, as the overseer of Rob- 
ert Toombs, he was in possession of the land in dispute on 
the 26th of September, 1854, the day on which this action 
was commenced ; that he had been in possession since 1849; 
that there were forty acres cleared land on the lot, which was 
worth the sum of $60 per annum for rent, since the year 
1849. 

The plaintiff then closed, and counsel for defendant moved 
a judgment of non-suit, which motion the Court overruled. 

Tlie following testimony was then introduced by the defend- 
ant: 

FREDERICK MILLs testified: That Richard Mathias and 
Henry Irwin both told the witness that Mathias sold the 
land in dispute to Henry Irwin for $1,000, $600 of which 
was paid in cash, and small notes of $30 each given for the 
balance ; that the trade was made in the Spring of 1838, and 
the notes to be due about Christmas thereafter ; that Mathias 
then made a deed to Henry Irwin for the land ; that Henry 
Irwin went into the possession of the land, and improved it; 
the notes given by Irwin for the land, were sued to judgment 
in a Justice’s Court of Stewart county, in the name of Har- 
rell Hare, in 1840, or 1841, before William Fitzpatrick, J. 
P., and the land was levied on and sold as the property of 
Henry Irwin, under the said fi. fas. and others; and that 
long after he bought the land, Henry Irwin called on witness 
to write a deed to his son, William Henry Irwin, who was 
then a boy about ten years old, which witness refused to do, 
believing that Henry Irwin was trying to defraud his cred- 
itors, he being, at the time, embarrassed in his pecuniary cir- 
cumstances ; witness knows nothing of any deed to William 
Henry Irwin, nor of his grand-mother, Mrs. Corbitt, having 
paid for the land for him, and from his knowledge of Mrs. 
Corbitt’s circumstances, he knows she did not have the means 
to pay $1,000 for the land; witness and William Henry 
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Irwin are at law about some negroes, and there is a cool 
feeling between them. 

Witu1amM Firzpartrick testified: That, by request of 
Henry Irwin and Richard Mathias, he witnessed a deed as 
Justice of the Peace, from Mathias to William Henry Irwin, 
in the year 1838, but did not see William Henry Irwin at 
the time, nor did he see any consideration paid, but under- 
stood Henry Irwin to say, that he was to pay Mathias for 
the land, $400 in cash, and $600 in notes; that William 
Henry Irwin was a boy about six years old when the deed 
was made; Harrell Hare placed in my hands, for collection, 
the notes which I understood were given in part payment for 
the land by Henry Irwin, and they were sued to judgment, 
and fi. fas. were issued thereon, and the land was sold at 
sheriff’s sale under them and other ji. fas., and bought by E. 
T. Sheppard ; that previous to the said sheriff’s sale, Henry 
Irwin had bargained the land to Edward T. Sheppard for 
$600, and that the sheriff’s sale was had merely to perfect 
the title in Sheppard, who was assured by Henry Irwin that 
such a course would secure the title to him; that the Harrell 
Hare fi. fas. were paid out of the proceeds of the sheriff’s 
sale ; that Henry Irwin told witness that he had the deed 
made to his son William Henry Irwin, to prevent the land 
from being taken away for his, the said Henry’s debts, but 
that now he had concluded to pay them off, and that if he 
could get $600 for the land, and $600 more for a negro, that 
it would pay him out of debt; that Henry Irwin’s object 
seemed to be, to avoid the payment of his just debts from the 
time witness first knew him, until he fled from the country 
for stealing a negro; the witness never heard of Mrs. Cor- 
bitt, the grand mother of William H. Irwin, buying the 
land for him. 

Counsel for the defendant, after accounting for the absence 
of the fi. fas. recited therein, read in evidence a deed from 
Robert Rives, sheriff of Stewart county, to Edward T. Shep- 
pard for the land in dispute, reciting a regular sale thereof, 
as the property of Henry Irwin, under fi. fas. from a Jus- 
tice’s Court of Stewart county, in favor of John F. Ball, 
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William Cooper and Harrell Hare; the sale occurred on the 
7th of April, 1840, at the price of $625, and the deed was 
recorded on the 10th of April, 1840. 

The defendant then closed, and the plaintiff, in rebuttal, 
proved by James L. Corbitt, that his mother, Arabella Cor- 
bitt, before she moved to Georgia from North Carolina, had 
eight or nine negroes, which she divided out amongst her 
children, except two or three which she brought with her, 
together with some money for which she sold some property ; 
that she gave the negroes she brought with her to the chil-' 
dren of Henry Irwin, of which plaintiff is the oldest ; that in 
1840, Henry Irwin had some property around him; Mrs, 
Corbitt moved from North Carolina to this State with Henry 
Irwin and his wife. 

The jury returned a verdict in favor of the plaintiff for 
the premises in dispute, and $660 for rent. 

Counsel for the defendant then moved for a new trial on 
the following grounds, to-wit: 

1. Because the Court erred in admitting the testimony of 
John R. Robinson, and John P. Lyons, over the objection of 
defendant’s counsel. 

2. Because the Court erred in admitting, in evidence, the 
copy plat and grant to Elizabeth and Harris Lyons. 

3. Becanse the Court erred in admitting the eopy deed 
from Mathias to William H. Irwin. 

4, Because the Court erred in admitting, in evidence, the 
affidavit of Mathias. 

5. Because the Court erred in refusing, on motion of de- 
fendant’s counsel, made after the plaintiff closed his testi- 
mony, to withdraw the testimony of Robinson from the con- 
sideration of the jury. 

6. Because the Court erred in refusing to grant a non-suit 
against the plaintiff, when counsel for defendant moved the 
same. 

7. Because the Court erred in charging the Jury as fol- 
lows: That if they believed that the evidence showed that 
the grantees, Elizabeth and Harris Lyons, made a deed of 
conveyance to the land in dispute, to Willis Barrington, that 
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this put the title out of them, and in Barrington, and so if 
they believed the evidence showed that Barrington made a 
deed of conveyance to Mathias, that this put the title in 
Mathias; and that the loss of these deeds having been ac- 
counted for, the Court allowed the evidence of the witnesses, 
Robinson and Lyons, to go to the jury to establish the above 
facts, and that it was a question for them to determine from 
the evidence. 

8. Because the Court erred in charging the jury: “ That 
if they believed from the evidence, that Arabella Corbitt 
bought the land in dispute of Mathias, and paid a part of 
the purchase money, either four hundred or six hundred dol- 
lars, in cash, and Henry Irwin gave his small notes for the 
balance, and Arabella Corbitt had the deed made to William 
H. Irwin, her grand-son, that the title vested in William H. 
Irwin, notwithstanding these notes, or some of them, were 
sued to judgment, and the land was sold under fi. fas. issued 
from these judgments, and other fi. fas. by the sheriff, and 
Edward T. Sheppard became the purchaser thereof, the 
plaintiff was entitled to recover. 

9. Because the Court erred in refusing to charge the jury 
when requested by counsel for defendant: That if they be- 
lieved, from the evidence, that Henry Irwin gave his small 
notes for four or six hundred dollars, as a part of the pur- 
chase money for the land, and that these notes, or some of 
them, were sued to judgment, and the land was sold under 
fi. fas. issued on the judgments, and other fi. fas. by the 
Sheriff, and E. T. Shepherd became the purchaser, the plain- 
tiff could not recover. The Court remarking, “ that he had 
charged to the contrary.” 

10. Because the jury found contrary to evidence, and the 
weight of evidence. 

11. Because the jury found contrary to law, and the charge 
of the Court. 

This motion for a new trial was overruled, and the plain- 
tiff in error seeks a reversal of the judgment by his writ in 
this case. 
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in error. 











E. H. Beau for defendant in error. 
By the Court—JENK1nS, J., delivering the opinion. 


The verdict of the Jury in this case being for the plaintiff, 
the defendant moved for a new trial on the several grounds 
stated above. The Court below refused the motion, and de- 
fendant excepted on each ground so taken. 

There seems to have been an unusual fatality attending the 
title papers in this cause, both parties having been compelled 
to resort to secondary evidence, and the complainant’s chain 
being made out entirely by evidence of this character, several 
of the exceptions refer to the insufficiency of this evidence. 

And it is objected, first, that no sufficient foundation is laid 
for its introduction. The showing on this head consists, first, 
of the affidavit of William H. Irwin, the plaintiff’s lessee, 
and secondly, of that of his grantor, Richard Mathias, who, 
at the commencement of the action, and when his affidavit 
was filed, was a party to the record, (a demise having been 
laid in his name,) but upon his death, pending the action, the 
declaration was amended by striking his demise. 

Irwin swears that he believes, that the original grant, and 
all of the title deeds from the grantees to his grantor, Richard 
Mathias, (specifically reciting them,) were once in existence, 
and were burned when the house of the said Mathias was 
destroyed by fire, and that none of said originals were then 
in his possession, power or control. Mathias swears positively 
to the existence of the same papers, and to their destruction 
by fire—adding, out of abundant caution, they were not then 
in his possession, power or control. 

1. These affidavits come fully up to the 50th Common 
Law rule of practice, except that the word “ control” is sub- 
stituted for the word “ custody.” In Ratteree vs. Nelson, 10th 
Geo., 439, this Court decided that a party had substantially 
complied with this rule, who swore, after stating his belief of 
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the loss or destruction of the original, “that it was not in 
his custody, power or control.” 

In that case, control was substituted for possession, in this 
for custody. Therefore, strict literal compliance is not required, 
A party who swears that a paper is neither in his possession 
nor his control, certainly swears substantially that it is not in 
his custody. I cannot conceive of custody in the absence of 
both possession and control. 

2. It is objected that the affidavit of Mathias was improp- 
erly received, he not being a party at the time. Having been 
a party when the affidavit was made and filed, and having 
been stricken from the record only in consequence of his 
death, his affidavit was a paper of file in the case, and so 
comes to us; was intended only as evidence for the Court, not 
for the jury, and we think was properly considered by the 
Court. 

But apart from this, the affidavit of Irwin was a sufficient 
foundation for the introduction of secondary evidence. 

3. But other objections were raised against the introduc- 
tion of these papers. 

The copy grant is objected to on the ground that, in one 
place the surname of the grantees is written “Loyons,” 
instead of “ Lyons,” the latter being the name of the gran- 
tees, and of the persons who conveyed. This is rather hyper- 
critical for grave consideration. The fact of the name having 
been written both ways in the grant, shows that in. one 
writing or the other, there was a clerical mistake; and the 
circumstance, that it was only once written Loyons is suggesr 
tive, that the mistake occurred just there. It is objected 
that the Court erred in receiving the evidence of John P. 
Lyons to prove the execution and contents of the deed from 
the owners to Barrington, and in receiving the evidence of 
Robinson to prove the execution and contents of the deed 
from Barrington to Mathias. 

4, First, it is said thatthe 50th Common Law rule of prac- 
tice does not govern the case, because plaintiff sought only to 
give in evidence the contents of the deeds by parol, not copies 
of them, and that the Common Law rule requiring a showing 
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as the foundation for such secondary evidence was not com- 
plied with. 

We think it was. The pre-existence of the deeds was 
proven, and also their destruction by fire, and all necessary 
diligence was shown on the part of the plaintiff. 

5. It is further objected that the evidence of these wit- 
nesses falls short of proving the contents of the deeds in 
question. They prove who was the grantor, who was the 
grantee; thatthe land in dispute was the subject granted ; 
that there was a consideration paid; that the deeds were 
signed, sealed and delivered in the presence of two witnesses, 
Lyons and another, having attested one, and Robinson the 
other, as subscribing witnesses; each witness states the year 
in which the deed he witnessed, was executed. Robinson states 
that the deed he witnessed, was in the usual form of war- 
ranty deeds. 

We know of no rule which determines with precision the 
degree of fulness with which the contents of a deed shall be 
stated in such cases. We think all the law requires is a 
statement of the substantial, material parts of the deed, so 
that the jury may determine who were the parties, what the 
subject of conveyance, whether a deed was really signed, 
sealed, delivered and attested as the law requires, and as 
nearly as may be, the time of its execution. The evidence of 
these witnesses we think fulfilled all these requirements, and 
was properly referred to the jury for their consideration. 

6. The copy deed from Mathias to Irwin, taken from the 
County records, was objected to on the ground that the 
original was not sufficiently accounted for, and the overruling 
of the objection was made a ground of motion for a new trial. 

We think the testimony of Henry Irwin and Mary Irwin 
fully accounts for the absence of the original, and that the 
copy was properly admitted. 

7. We detect no error in the charge of the Court, as set 
forth in the seventh ground of the motion for a new trial, 
The evidence was very fairly referred to the consideration of 
the jury, and to say that there was error of law in that 
charge, would be to hold, that when the destruction of an 
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original deed for land had been satisfactorily proven, parol 
proof of its contents by a subscribing witness, is insufficient 
evidence of a transfer of title. 

This we cannot hold. It is not evidence of a conveyance 
of land by parol. It is parol evidence of a conveyance by 
deed, the loss or destruction of which has been proven as a 
preliminary to the introduction of secondary evidence, being 
the best of which the nature of the case admits. 

It is, however, evidence of a conveyance by deed, and if it 
satisfied the minds of jurors, that such conveyance was made, 
it is sufficient. This is the effect of the Court’s charge. 

8. Nor can we perceive error in the charge set forth in the 
8th ground. It is in substance this: If A. advance to B. 
$400 to be paid as a part consideration of the purchase of a 
tract of land for her grandson C., a child of twelve years, on 
condition that the title be made to that child, and B. give 
his promissory note for $600, as the remainder of the consid- 
eration, and the title be made by the vendor to the child, who 
is the son of B., it will vest the title in C., and he will hold 
the land against a subsequent purchaser at sheriff’s sale 
under a judgment obtained upon said promissory ‘note of B. 

The purchaser at sheriff’s sale can be in no better condition 
than the vendor of the land, and payee of the note, upon 
which the judgment was founded. He could not subject the 
land to the payment of the note in virtue of the vendor’s lien, 
because, by conveying to C., he undertook and elected to rely 
upon the eredit of B., knowing that the whole consideration 
did not move from B. This judgment had no higher lien 
upon the property than any other against B. The condition 
of the purchaser at sheriff’s sale, therefore, is that of a man 
who buys the property of C., an infant, when sold under ex- 
ecution to satisfy the debt of B. The charge of the Court 
was, that in such a case, C.’s title is better than that of the 
purchaser at sheriff’s sale, and it was right. 

9. The charge refused by the Court, as stated in the 9th 
ground, was just the opposite of that just considered. If 
the Court was right in giving the one, as we have held, he 
was right in refusing the other. 
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10. The grounds taken that the verdict was contrary to 
law and to the charge of the Court, and to the evidence, re- 
main to be considered. The Statute of Limitations pleaded 
by the defendant could not bar plaintiff’s recovery under the 
evidence, because he was under the disability of infancy when 
the cause of action accrued, and brought his suit within seven 
years after the removal of the disability. We are unable 
to perceive that the verdict was contrary in any respect, 
either to the law or to the charge of the Court. 

The case really turns upon the evidence, and the only re- 
maining question is, whether the verdict was contrary to the 
evidence, or strongly and decidedly against the weight of 
evidence. The defendant sought to vitiate the plaintiff’s 
title by fraud; not committed by plaintiff, (who was a child 
of twelve years when the deed to him was executed,) but 
fraud committed by his father, Henry Irwin, with a view to 
circumvent creditors, to whose rights he insists the purchaser 
at sheriff’s sale and his assigns are subrogated. There was 
abundant proof on the part of the plaintiff of the bona fides 
of the transaction, if the jury believed his witnesses. There 
was also proof enough made by one witness on the part of 
the defendant, taken per se, to establish fraud on the part of 
Henry Irwin, (plaintiff’s father,) who was the acting party 
in the purchase. But there was a conflict in the testimony 
adduced by the parties, and there is, moreover, some discrep- 
ancy, on a material point, between two of the defendant’s 
witnesses. 

There was no impeachment of any witness, for lack of 
character for truthfulness. It is a case of doubt, eminently 
one to be referred to the sound discretion of a jury. We 
cannot say, either that their verdict is without evidence to 
support it, or that it is strongly and decidedly against the 
weight of evidence. It ought not to be disturbed. We, 
therefore, affirm the judgment of the Court below, overrul- 
ing the motion for a new trial. 

Judgment affirmed. 
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Burton e¢ al. vs. BLACK. 


1. A party who is not only present and acquiescing in what is being done, 
but for a valuable consideration procures another to convey away his 
property, will be bound by the conveyance, as-if it were his own act. 

2. The allegations in a bill of interpleader, that two persons are claiming 
of the complainant the same property ; that he has no interest in it ; 
knows not to whom he ought, of right, to deliver it; is colluding with 
neither, and fears he may suffer injury from their conflicting claims; 
and that they are molesting him with separate suits, are sufficient to 
sustain the bill, and authorize an injunction and order to interplead. 

8. Such a bill would be made still stronger by a showing that one of the | 
conflicting claims is legal, and the other equitable. 


In Equity, in Schley Superior Court. Decision on De- 
murrer, made by Judge WorRILL, at Chambers, on the 18th 
of December, 1860. 


The question presented by the records, in these two cases, 
being the same, the cases were heard together, and rest upon 
the following state of facts: 

On the 18th day of July, 1846, Mrs. Eliza Smith executed 
her last will and testament; by the first three items of which 
she gave directions as to her burial, and disposed of three 
negroes by specific bequests. 

The fourth and fifth items of the will are in the following 
words, that is to say: 

“ All the balance of my property, of every description, 
lands, negroes, stock, utensils, furniture, bedding, and every 
thing I possess, I give, bequeath and devise to my son, Ben- 


jamin Burton, after the payment of my just debts ; for the 


purpose of which payment of my debts, I give unto him 
notes now held by me. 5th, Should my son, Benjamin Bur- 
ton, die without children, it is my will, and I do hereby (in 
the event of the death of my son Benjamin, without chil- 
dren,) give, bequeath and devise all of my property, of every 
description, which shall be found remaining at the death of 
my son Benjamin, together with all the increase that may 
arise therefrom, to my son, Robert Burton, and his heirs for- 
ever.” 
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Afterwards, the testator died, leaving this will in full 
force, and the same was duly proven and recorded, according 
to law. 

By virtue of said will, the said Benjamin Burton became 
possessed of the property bequeathed to him as aforesaid, of 
which, with the increase thereof, there are now living the 
following-named negroes, to-wit: Cxsar, Nancy, Phiny, 
Charles, Mercy, Betsy, Katy, Marshall, Victoria, Cora, Ben, 
Billy, Emory, Sarah, Lize, Allen, Patty, Stephen, Christian, 
Amelia, Milton, Elbert, Nancy, Rhiner and Jordan. 

The said Benjamin Burton intermarried with one Virginia 
Pinckard, and, by virtue of a deed of marriage-settlement, 
made between them, William A. Black was appointed trustee 
of said property, and of other property of the said Benjamin 
Burton. 

In process of time Burton and his wife became dissatisfied, 
and desired the said Black to be removed from his trustee- 
ship, and another trustee appointed in his stead, in order that 
the said Burton and his said wife might remove with said 
property to the State of Florida, which removal they then 
had in contemplation. 

Robert Burton, hearing of the desire to change the trus- 
tee, and of the contemplated removal of the said Benjamin 
and his wife, with said property, out of the State, and being 
much opposed thereto, on account of the contingent interest 
which he had in said property, proposed to tlie said William 
A. Black the terms of an agreement and contract, which was 
evidenced by Black executing and delivering, to the said 
Robert Burton, his bond, in writing, for the sum of $25,000, 
conditioned to be void if the said Black should resist and 
oppose the change of trustee aforesaid, and continue to hold 
on to said trust, and manage said property, and have the 
same forthcoming upon the death of the said Benjamin, 
without children, to be delivered to the said Robert; and by 
the said Robert Burton, also, on his part, executing and de- 
livering to the said William A. Black his bond, in the like 
sum of $25,000, conditioned to be void, if the said Robert 
should divide the said property equally with the said Wil- 
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liam A. Black, upon the death of the said Benjamin without 
children. 

In compliance with the terms of said agreement, the said 
Black did resist and oppose the said change of trustee, and 
did hold on to the trust, and did continue to manage the 
property, in accordance with said agreement. 

Sometime thereafter, Benjamin Burton became extrava- 
gant, and ran largely and unnecessarily in debt, and the said 
Robert Burton again sought an interview with Black, and it 
was agreed between them that, in order to control Benjamin 
Burton in his extravagance, and in order to preserve the 
property from waste, and in consideration that the bonds exe- 
cuted and interchangeably delivered by Black and Robert 
Burton, should be canceled, that Benjamin Burton should be 
induced to confide the property more thoroughly to Black, 
and for this purpose, and to accomplish these objects, (all 
three of the parties being present, and participating in the 
same,) Benjamin Burton, on the 22d day of February, 1856, 
made a deed of conveyance to the said William A. Black, of 
which the following is a copy, that is to say: 


“GrorGIA, MARION County: 


“This indenture, made and entered into this 22d day of 
February, 1856, between Benjamin Burton, and William A. 
Black, both of said county, witnesseth: that the said Benja- 
min Burton, for and in consideration of repeated and con- 
tinued acts of labor, care and diligence, done, performed, 
and bestowed by the said William A. Black, and for the fur- 
ther consideration of securing the care, vigilance, skill and 
diligence of said William A. Black during my natural life, 
in and about my business and property, and to prevent loss 
or damage by waste, mismanagement, imprudence, or want 
of skill, on the part of unfaithful agents, hath granted, bar- 
gained, aliened, conveyed and sold, and by these presents 
grant, bargain, alien, convey, and sell unto the said William 
A. Black, his heirs and assigns forever, all the negroes and 
their increase, that were bequeathed to me by my mother, 
Mrs. Eliza Smith, late of Talbot county, deceased, the same 
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being now in the possession of the said William <A. Black, 
names as follows: [here followed the names of the negroes] to 
have and to hold said negroes, and their issue, and increase 
forever, upon the special trusts and confidence following, 
that is to say: to sell said negroes for cash, or on reasonable 
credit, as soon as a fair market price can be obtained, at pub- 
lic or private sale, or hire out the negroes from year to 
year, as he may deem best, and pay and apply the pro- 
ceeds of said sale (if sold) as follows—that is, in State bonds 
of the State, or some good marketable bonds, or in some safe 
dividend-paying stock, and pay the interest, in corn, or hire, 
as the case may be, annually or semi-annually, as the case 
may be, to the said Benjamin Burton, during his natural 
life, and at, and from immediately after his death, this trust 
to cease, and the corpus of said property, if unsold, or the 
stocks, bonds, or other property, in which the proceeds of the 
sale may be invested, to be disposed of as follows, to-wit : 
one full share or half, to the children of William A. Black 
then living, and to the lineal descendants of such child or 
children, in case any one of them be dead leaving children— 
such child or children to take in the place of the deceased 
_ parent—such part or share as may fall to the daughters of 
William A. Black respectively, to their sole and separate use 
respectively, during their respective natural lives, and then 
to their children respectively. The other one-half or share 
to my brother, Robert Burton and his children, his and their 
heirs and assigns forever. 

“Tn witness whereof, the said Benjamin Burton hath here- 
unto set his hand and seal, the day and date first aforesaid.” 

BENJAMIN BURTON.  [1.s.] 


Signed sealed and delivered in the presence of 
L. C. BAReETT. 
W. J. May, Notary Public. 


This deed was duly executed by the said Benjamin Bur- 
ton, and was handed to Robert Burton to be recorded, and 
the bonds of the said Black, and the said Robert Burton 
herein before mentioned, were then mutually re-delivered. 
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Under this deed, William A. Black continued to hold pos 
session of the property, and managed the same under the 
trusts, and for the purposes mentioned in the deed, until the 
death of Benjamin Burton, on the 25th of January, 1859. 

Immediately after the death of Benjamin Burton, William 
A. Black notified Robert Burton, in his own behalf, and in 
behalf of his children, to-wit: Homer V. Burton, Clara Bur- 
ton, and Ella ‘Burton, who were then minors, and also noti- 
fied the children of William A. Black, to-wit: William T. 
Black, Eliza C. Black, Matilda J. Black, Nannie J. Black, 
Oliver D. Black, Susan A. Black, James M. Black, Lucy V. 
Black and Bell B. Black, (the six last named being minors,) 
all of whom were living at the time the deed was made by 
Benjamin Burton, and are now in life, that his said trust had 
ceased, and that he was willing and ready to turn over, and 
deliver said property to them, and execute such conveyances 
a3 were necessary to carry out the provisions of said deed, 
and to give it full effect. 

To avoid future litigation, and under professional advice, 
Black executed a deed of conveyance for said property to 
his own children, and to Robert Burton and his children, in 
exact accordance with the terms and trusts of the deed from 
Benjamin Burton, although he believed that the trust ceased 
at the death of Benjamin Burton. 

Black hired out the negroes during the years 1859 and 
1860, for the aggregate gross sum of $1,551 67. 

Robert Burton, repudiating, so far as he was concerned, 
the stipulations of the deed from Benjamin Burton, and rest- 
ing his claim on the said will of his mother, Mrs. Eliza 
Smith, (said Benjamin Burton, having died without children,) 
commenced his action of trover in Schley Superior Court, 
against William A. Black, for the recovery of all the negroes, 
and their hire, since the death of Benjamin Burton. 

The children of William A. Black, also commenced a pro- 
ceeding in equity, by bill in Schley Superior Court, against 
the said William A. Black, and Robert Burton, and the said 
children of Robert Burton, praying a division of the negroes 
and their hire accruing subsequent to the death of Benjamin 
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Burton, between them and Robert Burton, in accordance 
with the terms and stipulations of the deed from Benjamin 
Burton to William A. Black, hereinbefore set forth. 

William A. Black answered the bill, in which the forego- 
ing facts are alleged and admitted by him ; and Robert Bur- 
ton and his children, by ‘a guardian ad litem appointed by 
the Chancellor, demurred to the bill for want of equity. 

Under these circumstances, and whilst said action of tro- 
ver and said bill in equity were both pending and unde- 
termined, William A. Black filed his bill in equity, in Schley 
Superior Court, against the said complainants in the afore- 
said bill, and against Robert Burton, the plaintiff in said 
action of trover, and against the said children of Robert 
Burton, in which he alleges the facts herein before stated, and 
also that he has the negroes and their hire in his possession ; 
that he sets up no claim to the same; that he is ready to 
deliver the said negroes and pay the hire to whomsoever the 
Court may, by decree, adjudge them to belong; that he has 
not colluded with either of the parties, but files this bill for 
his own protection and security alone. 

The bill prays that the parties may be compelled to inter- 
plead, and litigate their rights in the premises; that a Re- 
ceiver may be appointed to take charge of the property 
pending the litigation; that the action of trover, and the 
suit in equity may both be enjoined until the hearing of this 
bill, and that the said William A. Black may have such 
other relief as the circumstances of the case justify and 
demand. 

The injunction was granted as prayed for in the bill, after 
argument had thereon, on the 18th of December, 1860, and 
on the same day, after like argument had, the demurrer to 
the bill in favor of the children of Black was overruled. 

These decisions, granting the injunction in the one case, 
and overruling the demurrer in the other, are the errors com- 
plained of in the records. 


L. B. Surru, for the plaintiffs in error. 


B. Hit, for the defendants in error. 
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By the Court.—JENKINS, J., delivering the opinion. 


Two questions arise under this bill of exceptions. 

1st. Is Benjamin Burton’s deed, of the 22d February, 
1856, under which the claim of William T. Black et al. 
(set forth in their bill,) arises, binding upon Robert Burton ? 

2d. Ifit be so, is this a case for interpleader? If the first 
question be decided affirmatively, the judgment of the Court 
below overruling the demurrer to the bill of Wm. T. Black 
eal. vs. Wm. A. Black ef al. must be affirmed. It will 
then become necessary to examine the second question; if 
that be also determined affirmatively, the judgment of the 
Court enjoining the action of trover by Burton vs. Wm. A. 
Black, and the bill of Wm. T. Black e¢ al. must likewise be 
afirmed. But if the first question be settled negatively, each 
of said judgments must be reversed. 

Counsel for plaintiffs in error insist that Robert Burton is 
not bound by the deed of Benjamin Burton, because the latter 
had only a life estate in the property, and could not convey 
the remainder, which, by the will of Mrs. Eliza Smith, (the 
mother of both, from whom Benjamin derived title,) rested 
in Robert; and that all that Robert had said or done, to 
divest himself of this remainder or any portion of it, rested in 
parol, which was insufficient to execute an estate in remainder. 

He cites Kirkpatrick vs. Davidson, 2 Geo. R., 301-2, and 
Maxwell vs. Harrison, 8th Geo. R., 61. 

These cases do affirm the rule, that a remainder in chattels 
cannot be created by parol. In those cases, the remainders 
attempted to be set up, and disallowed by this Court, rested 
entirely in parol. 

The case at bar depends upon a very different principle. 
There is no attempt made to set up, in Wm. T. Black and 
others, a parol gift in remainder. They claim under the 
deed of Benjamin Burton, above mentioned. The question 
for the plaintiff in error to meet, is not whether a parol gift 
of slaves in remainder after a life in being, made by him, is 
binding upon him. It is whether or not, under the facts of 
this case, he is bound by the deed of Benjamin Burton. The 
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facts are that Robert Burton had, in the slaves in dispute, a 
contingent remainder, depending upon the death of Benja- 
min Burton, without children surviving him. Benjamin, 
upon his marriage, settled his interest in this property upon 
his wife, making Wm. A. Black the trustee. After this, and 
whilst still childless, he desired to have the trustee changed, 
with a view of enabling him to remove the property from the 
State of Georgia; which purpose we may presume the then 
trustee opposed. Before anything definite was done, the 
plaintiff in error, alarmed by the peril in which his contin- 
gent interest would be placed, by such change of trustee, and 
removal of the property, opened a negotiation with Black, 
the trustee, the result of which was that Black bound himself 
to Robert Burton, to resist any change of trustee attempted, 
and to prevent, if possible, the removal of the property, and 
in consideration thereof, Robert Burton bound himself to 
Black, to convey to him, Black, one-half of the property in 
question, which might thereafter come to him, upon the 
death of Benjamin Burton. This agreement did not rest in 
parol. Each party to it, executed and delivered to the other, 
a bond in the sum of $25,000, conditioned to be void, upon 
the performance by the obligor of his part of the agreement, 
as above stated. 

Here, then, by an instrument in writing, under seal, with a 
sufficient consideration, the interest of Robert Burton in this 
property was materially changed. Black acquired a contin- 
gent, equitable interest, to the extent\ of one-half. Black 
complied, on his part, with the agreement. He retained the 
trust and prevented the property from being removed. 

Still, however, the bad management of Benjamin Burton, 
his improvidence, and extravagance, and his great liability 
to be imposed upon by sharpers, rendered Robert Burton 
uneasy—apprehensive as to the security of his contingent 
interest. Again he approached Black, the trustee, and con- 
ferred with him as to the best mode of securing their pros- 
pective interest in the property, as well as for the purpose 
of making it more available for the support and maintenance 
of Benjamin Burton. The result of this second negotiation, 
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also instituted by Robert Burton, was an agreement, that 
with the consent of Benjamin Burton, (if it could be procured) 
he, Benjamin Burton, should execute just such a deed as was 
subsequently executed, that Black should, in pursuance of it, 
take the actual possession, and the entire control of the 
property, preserve it from waste, and make it productive ; 
and the bonds theretofore executed and delivered by Black 
and Robert Burton, the one to the other, should be re-deliv- 
ered and canceled. 

Accordingly upon their joint suggestion and advice, and 
whilst they both were present, and giving full assent to all 
that was done, Benjamin Burton executed the deed of 24th 
February, 1856, and it was then delivered to, and received 
by Robert Burton for the purpose of being recorded. The 
bonds previously interchanged by and between Robert 
Burton and Black, were at the same time, severally surren- 
dered, each to the obligor therein. Black faithfully performed 
his trust, taking care of, and discreetly managing the prop- 
erty, until the death of Benjamin Burton, when this litigation 
ensued, 

It would inadequately express the relation which the plain- 
tiff in error bore to this transaction, to say that he stood by 
and acquiesced in Benjamin Burton’s disposition of his con- 
tingent interest in remainder. He did more, he first con- 
ceived the act, then procured the consent to it of Black, whom 
he had previously made a party in interest; then, with the 
assistance of Black, he obtained the consent of Benjamin 
Burton, to carry into effect his will, touching the remainder 
in the property, and was present, participating in, (we may 
safely add) directing what was done, and finally received the 
deed for the avowed purpose of having it recorded. Again, 
he took an interest under the deed—still again, he received a 
valuable consideration from Black, viz: his obligation, upon 
a future contingency to convey one-half of this property to 
Black, was canceled and surrendered. He was, in this whole 
affair, the prime-mover, the controlling spirit. He willed, 
and he caused Benjamin Burton to execute his will. It was 
in fact, Robert Burton signing and sealing, with the hand of 
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Benjamin Burton. Having secured, by this arrangement, 
the cancellation, and surrender of his bond to Black, which 
was a valid and binding executory contract, shall he be per- 
mitted now to repudiate the settlement, and recover the whole 
of this property under the will of his mother ? 

I have said that this case was governed by a different rule, 
than that under which counsel for plaintiff seeks to bring it, 
It is this, that a party who is not only present and acquiesc- 
ing in the act, but for a valuable consideration, procuring 
another to convey his property, will be bound by the con- 
veyance, as if it were his own act. 

The cases of White et al. vs. Dinkins, 19 Geo. R., 286, ° 
and Wyche ef al. vs. Green ef al., 26 Geo. R., 416, neither 
of which has so strong a foundation, in fact fully sustain this 
ruling. This disposes of the first question. 

As to the second question, whether in the bill of Wm. A, 
Black vs. Robert Burton, Wm. T. Black ef al., a proper case 
for interpleader has been made, we think there is no difficulty, 

The general doctrine is, that interpleader lies, “ where two 
or more persons claim the same thing, under different titles, 
or in separate interests, from another person, who, not claim- 
ing any title or interest therein himself, and not knowing to 
which of the claimants he ought of right to render the duty 
claimed, or to deliver the property claimed, is either molested 
by an action or actions brought against him, or fears he may 
suffer injury, from the conflicting claims of the parties against 
him. He therefore applies to a Court of Equity to protect 
him, not only from being compelled to pay or deliver the 
thing claimed, to both the claimants, but also from the vex- 
ation attending upon the suits, which are, or possibly may 
be instituted against him.” 2d Story’s Equity Jur. sec. 806. 

The complainant in this case, claims no‘ interest in the 
property. He avers, and verifies the averment, that he is in 
collusion with neither party claiming. Those parties claim 
oy different titles—he knows not to whom he ought to deliver 
it—he fears that he may suffer injury from their conflicting 
titles—both parties are actually molesting him with separate 





er 














MACON, JANUARY TERM, 1861. 63 


McDougald, adm’r, et al., vs. Maddox and Wife. 








suits, from the vexation and expense of which he seeks to be 
delivered. ' 

Again, one of the titles is legal and the other equitable, 
which are now pressed against him, which is a sufficient foun- 
dation for the jurisdiction. 2d Story’s Equity Jur. sec. 808. 

Such is precisely the case here. One of the parties is pur- 
suing him at law under a title derived by the will of a 
stranger. The other is claiming the property by bill in equity, 
insisting that he holds the property as trustee, and that by 
one of the provisions of the trust deed, it is his duty to deliver 
the property, or a portion of it, to them. We entertain no 
doubt that it is a case for interpleader, and we therefore affirm 
the judgment of the Court below in each case. 

Judgment affirmed. 





McDovueap, Adm’r, ef al. vs. MADDOX AND WIFE. 


1, When a guardian is charged by his former ward with being guilty of 
devastavit, and he has given different bonds, with additional or di ffer- 
ent securities, in the course of his guardianship; a bill may be filed 
against the guardian and thedifferent sets of securities, praying a dis- 
covery of the amount of the devastavit and the time when it occurred, 
in order to charge each set of securities according to their respective 
liabilities on their bonds—Provided, the bill charges—the total or par- 
tial insolvency of the principal, or a well grounded apprehension that 
the guardian will be unable to satisfy the recovery which may be ob- 
tained against him. 

2. To make the dismissal of a former bill a bar to the bringing of a 
second, the material allegations in both must be the same. 


In Equity, in Muscogee Superior Court. Decided by 
Judge WorriLL, at the May Term, 1860. 


This case was continued from the last to the present term 
of this Court, and the questions presented in the record for 
adjudication arise out of the following state of facts: 

William Moughon died in the county of Jones, leaving an 
estate worth fifty thousand dollars, one-half of which was 
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bequeathed to his daughter, Sarah E. Moughon. On the Ist 
of November, 1830, John Mitchell qualified as Moughon’s 
executor, and took possession of hisestate. In the year 1835, 
Mitchell obtained letters of guardianship of the person and 
property of Sarah E. Moughon, and continued as such ex- 
ecutor and guardian, without making any settlement or re- 
turns until his death in Harris county, in the year 1841, 
The said Mitchell made a will, and appointed Alexander 
McDougald his executor, who, upon the death of his testator, 
took possession of his estate, worth $100,000, or other large 
sum, and thereby became liable to account to the minor, 
Sarah E. Moughon. In 1841, Alexander McDougald be- 
came the guardian of Sarah E. Moughon, giving bond as 
such, with Daniel McDougald, Elizabeth Mitchell, and Wil- 
liam C. Osborne as his sureties. In 1842, Osborne com- 
plained to the Inferior Court of Harris county, sitting for 
ordinary purposes, that Alexander McDougald was misman- 
aging the estate of his ward, and asked to be discharged, 
and the proceeding resulted in adding to the original bond 
the names of George H. Bryson, James C. Huey, Miles 
Moore, Richard W. Armer, and Spencer Reynolds as sure- 
ties, Osborne’s name remaining on the bond as before. In 
the year 1847, Alexander McDougald removed his doings, 
returns and proceedings from Harris to Muscogee county, 
and gave a new bond, with Daniel McDougald and Duncan 
McDougald as sureties. On the 9th of October, 1850, the 
said Sarah E. Moughon intermarried with William A. T, 
Maddox, who called on Alexander McDougald for an account- 
ing and settlement of his trust as guardian of the said Sarah 
E. McDougald then delivered to Maddox forty-nine ne- 
groes, and paid him $986 18, for which Maddox and wife 
receipted as a part of the estate of the said Sarah E., in the 
hands of the said guardian. Alexander McDougald, failing 
to account for the hire and profits of the estate of the said 
Sarah E., actions were commenced, to the May Term, 1852, 
of Muscogee, for the use of said Maddox and wife, against 
the said Alexander McDougald, and his said sureties respect- 
ively, on the guardian’s bonds aforesaid. 
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To these actions, various defences were set up by the sure- 
ties, involving the question of Osborn’s liability after the 
names of additional sureties were placed to the bond in Har- 
ris county; and the liability of all the sureties to the bond 
in Harris, after the bond in Muscogee county was given, and 
also involving the question as to the relative and propor- 
tional liability of said sureties, if liable at all. Huey, Moore 
and Spencer were not sued in the action on the bond, because 
the first two had removed beyond the jurisdictional limits of 
the State, and the last had died insolvent, and his estate was 
unrepresented, 

Daniel McDougald died before the commencement of the 
actions, and Ann E. McDougald was appointed administra- 
irix on his estate. 

Pending the suits on the bonds, the said Maddox and wife 
filed their bill in equity, against the guardian, and all the sure- 
ties, (except the three before stated—two as being out of the 
State, and the other dead, without a representative,) in which 
they alleged the foregoing facts, and also, that the estate of the 
said Sarah E., produced, or should have produced, large pro- 
fits inthe hands of Mitchell, for which his estate in the hands 
of his executor was chargeable, and also that that the estate of 
the said Sarah E. produced, or should have produced, large 
profits, amounting to $3,500, or $3,000 per annum, in the 
hands of the said Alexander McDougald: that without a 
discovery from the defendants, the complainants cannot al- 
lege and prove at what time the several breaches of the guar- 
dian’s bond occurred, so as to distribute and apportion the 
liability therefor amongst the several sureties, upon the 
respective bonds given as aforesaid; and that they cannot 
prove the annual profits of the estate of the said Sarah E., 
without a discovery from the defendants. 

The bill prayed that the common law actions might be en- 
joined until the hearing of the bill, and for a decree in the 
complainants’ favor for the amount due them, against the 
defendants, according to their respective liabilities. 

The defendants met this bill with a demurrer on three 
grounds: 1. For want of Equity. 2. Because of the pen- 
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dency of the common law actions. 3. For multifariousness, 

The Court overruled the demurrer, and the defendants ex- 
cepted to the decision, and carried the same by bill of excep- 
tions and writ of error, to the Supreme Court, by the 
judgment of which, the judgment of the Court below was 
reversed, the said Supreme Court deciding: 1. “That the 
bill filed against McDougald, and the several sets of sureties, 
was not objectionable on the score of multifariousness,” 
2. “That actions having been instituted at Jaw upon each of 
the bonds, the remedy was ample; and that a bill filed 
against the principal, and all the different sureties, could not 
be entertained, there being no allegation of the insolvency of 
the principal.” 3. “That where several suits are pending 
at law, if discovery is needed, and a resort is had to Chan- 
cery to obtain it, a separate bill must be filed in each case; 
and the whole cannot be consolidated for that purpose.” 

At the December Term, 1854, of Muscogee Superior Court, 
adjourned to the 12th of June, 1855, by an order regularly 
taken, the judgment of the Supreme Court was made the 
judgment of said Superior Court; and an order taken that 
the demurrer to said bill be sustained, and said bill be dis- 
missed, and that defendants have judgment against the com- 
plainants for costs, to be taxed by the Clerk. 

On the 22d of January, 1856, William A. T. Maddox, 
and his wife, Sarah E. Maddox, formerly Sarah E. Moughon, 
filed a second bill in equity, in Muscogee Superior Court, 
against Alexander McDougald, William C. Osborn, George 
H. Bryant, Richard W. Amer, Elizabeth Mitchell, Duncan 
McDougald and Robert E. Dixon, as the Administrator of 
Daniel McDougald, deceased, in which bill, the charges and 
allegations contained in the first bill, which was dismissed, 
were fully and substantially made and reiterated, with the 
additional charge and allegation (not contained in the dis- 
missed bill) in the following words, to-wit: “ Complainants 
are informed, and believe, and so expressly charge, that the 
said Alexander McDougald, the principal in each of said 
bonds, is insolvent, and unable to pay the recovery that may 
be had in said cases on said bonds ; and that whatever recoy- 
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eries may be had thereon, will have to be paid by the sure- 
ties on said bonds according to their respective liabilities 
when the same is ascertained and apportioned, as sought in 
and by this, their bill of complaint. And they further charge, 
that if the said Alexander McDougald, is not totally insol- 
vent, his means are limited in amount, greatly below the 
amount due to the complainants on said bonds, ,and that 
much the larger portion, if not all of said recoveries will 
have to be paid by said sureties, on the said judgments, when 
rendered.” 

The prayer of the last bill was substantially the same as 
that of the first. 

Pending the bill, Alexander McDougald died, and Frances 
L. McDongald, administratrix on his estate, was made a 
party defendant in his stead. 

This bill was met by the defendants, with a plea, setting 
forth the first bill; all the proceedings had on the same; the 
demurrer filed thereto; the judgment of the? Court below 
thereon; the reversal of that judgment by the Supreme 
Court; and the final judgment of the Superior Court dis- 
missing the bill, and awarding judgment for costs against 
the complainants, all of which the defendants insist, consti- 
tute a bar to any recovery in and by the second bill. 

Also, by a demurrer to the said bill. 

After argument had, the presiding Judge passed an order 
overruling both the plea and demurrer, and requiring the 
defendants to answer the bill. 

This decision is the error alleged in the record in this case. 


JOHNSON and SLoAN for plaintiffs in error. 


Hout and DovuGHERTY for defendants in error. 
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By the Court.—Lumpxn, J., delivering the opinion. 


In Alexander vs. Mercer and others, (7 Ga. R., 549) this 
Court held that where an administrator, upon the discharge 
of his first sureties, gave a new bond, and subsequently 
became insolvent, equity would entertain jurisdiction of a 
bill, filed against the administrator and both sets of sureties, 
praying a discovery of the amount of the devastavit and the 
time when it occurred, in order to charge each set of sureties 
according to their respective liabilities on their bonds. 

The case now before us, was brought before this Court at 
Columbus, January term, 1855, upon the following brief 
summary of facts: 

Wm. Moughon died testate, appointing John Mitchell his 
executor—who qualified and took possession of his estate ; 
who was afterwards appointed guardian of Sarah, the infant 
daughter of the testator. Mitchell, after managing the estate 
for many years, died testate, without dividing the estate, 
constituting Alexander McDougald and others his executors; 
McDougald qualified and took exclusive possession and con- 
trol of the estate of Mitchell, amounting to $100,000. Mc- 
Dougald was also appointed guardian of the minor; and 
owing to the transfer of the guardianship from Harris to 
Muscogee county, and other causes charged in the bill, sev- 
eral bonds, with different sets of securities, were given. Ac- 
tions were commenced at law on the several bonds; and 
pending these suits, Maddox and wife, (formerly Sarah 
Moughon,) filed their bill against the principal and all of 
the sureties on both bonds, alleging the foregoing facts; and 
further, that it was impossible to prove at Jaw at what time 
the guardian committed the breaches complained of, in order 
to distribute the liability properly among the several sets of 
sureties upon their respective bonds. That the several sets 
of securities denied that the breaches occurred during the 
time of their liability ; and cast upon the complainants the 
onus of proving the same—which the complainants charged 
it was impossible for them to do. The bill prayed for dis- 
covery and relief. 
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To that bill, a demurrer was filed, 1st, for want of equity, 
2nd, on account of the pending of the common law actions, 
and 3d, for multifariousness. 

The Court held, 1st. That the bill was not objectionable 
on the ground of multifariousness. 2d. That actions having 
been instituted at law upon each of the bonds, the remedy 
was ample ; and that a bill filed against the principal and all 
the different suretics could not be entertained, there being no 
allegation of the insolvency of the principal; and 3d, that 
where several suits are pending at law, if discovery is needed, 
and a resort is had to Chancery to obtain it, a separate bill 
must be filed in each case ; and the whole cannot be consoli- 
dated for that purpose. . 

Our conclusion in the case, consequently, was that the 
demurrer to the bill should have beeen allowed. (McDou- 
gald et al. vs. Maddox and wife, 17 Ga. R., 52.) We re- 
affirm that decision. If the principal be solvent, you never 
can reach the sureties, of course, so as to lay a foundation 
for a bill in equity, to settle their conflicting interests; as 
Courts do not sit to adjudicate abstract questions but practi- 
cal issues. 

The case went back to the Circuit Court, and instead of 
being amended by the complainants, as it was their right to 
have done under the Act of 1853-4, which allows a com- 
plainant in equity to amend his bill at any stage of the pro- 
ceeding—and this was a stage at which it was amendable, as 
ruled by the Court in Walker vs. Cook, the first bill was suf- 
fered to be dismissed. 17 Ga. R., 126. 

The complainants have filed a second bill, substantially, if 
not literally the same as the first, with this additional charge 
not contained in the dismissed bill— Complainants are 
informed and believe, and so expressly charge that the said 
Alexander McDougald, the principal in each of said bonds, 
is insolvent, and unable to pay the recovery that may be had 
in said cases on said bonds; and that whatever recovery may 
be had thereon, will have to be paid by the sureties on said 
bonds, according to their respective liabilities, when the same 
is ascertained and apportioned as sought in and by this their 
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bill of complaint. And they further charge that if the said 
Alexander McDougald is not wholly insolvent, his means are 
limited in amount greatly below the amount due the com- 
plainants on said bonds, and that much the larger portion, if 
not all, of said recovery will have to be paid by said sureties 
on the said judgments when recovered.” 

To this bill, thus amended, the defendants demurred for 
want of equity; and also plead the first bill and the judg- 
ment of the Court thereon in bar to any recovery in the 
second bill. The presiding Judge overruled both the plea 
and demurrer; and the defendants excepted, and now assign 
the same as error. 

Adhering, as we do, to the decision in Mercer’s case, in 7th 
Georgia, we hold with the Circuit Court, that there is equity 
in the bill. Indeed, the equity of this bill is stronger than 
it was in that, for the reason, that while the facts are in the 
main similar, they are rather more complicated in this case, 
owing to the proceedings which took place in Harris county, 
under the first bond given by McDougald. 

It is objected to the additional allegation in this bill that 
while it charges in the first instance the insolvency of Me- 
Dougald, it then modifies the charge by stating that if not 
totally insolvent his estate is insufficient to answer the amount 
of his liability to the complainants. The defendants insist 
that taking the averment most strongly against the pleader 
that it only alleges that the principal’s means are limited 
greatly below the amount which the complainants are entitled 
to recover; and that a portion of the recovery will fall upon 
the securities. Concede this. Still if there is any deficiency 
to be collected out of the securities the equity of the bill is 
undiminished. I will go further. If complainants in this _ 
and the like cases, allege a well grounded apprehension, that 
from any cause whatever, they have reason to fear that the 
property of the principal will not be enough to satisfy their 
recovery when obtained, the equity of the bill will remain 
unaffected. It is only where the principal is solvent that 
they lose their right to come into equity. True, the party 
interested has the right under the statute to sue principal 
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and security in the same action; but looking only to their 
own convenience, who will act so unwisely as to court 
unnecessary delay and expense by seeking to involve securi- 
ties, when the principal is abundantly able to respond. If 
indiscreet enough to do this when there is no necessity for it, 
the aid of a Court of Chancery will be invoked in vain to 
interpose to relieve the party from an embarrassment volunta- 
rily incurred, for the simple reason that there was no relief 
needed. 

And suppose the plaintiff sues principal and securities 
together at law on any one of the bonds, and that set of secu- 
rities prove satisfactorily that the devastavit did not occur 
during the time for which they were liable—the difficulty 
suggested in Mercer’s case, 7th Georgia—still a judgment 
will go for the whole amount against the principal; and if 
he be good, what matters it that the securities get off ? 

Some question was made as to the non-joinder and mis- 
joinder of parties. If this ground was well taken, the bill 
could be amended. But our judgment is that no necessary 
parties are omitted. 

Is the plea in bar good ? 

It is well settled by this and all other Courts, that the dis- 
missal of a former bill is only a good plea in bar when the 
material allegations in the two bills are the same; (7 Johns, 
Ch. Rep. 1; 3 DeSaussure Rep., 63.) Now the former bill 
failed to allege the insolvency of McDougald; and was dis- 
missed because the complainants showed no title to the relief 
which they sought. The present bill contains that averment ; 
in other words the complainants show title to the relief which 
they seek. The two bills, then, are materially different, and 
consequently the dismissal of the first constitutes no bar to 
the bringing of the second. 

Judgment affirmed. 
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Mapp vs. PHILLIPS. 


I. A party having at different times had two agents appointed severally 
in the same business, upon a question as to the extent of authority 
given to the second agent, is not competent to prove the declarations 
of the first agent, as to his own powers, whilst holding the agency. 

2. Where an agent is confessedly acting under a power of attorney, or 
written authority, his own declarations enlarging his powers, are 
incompetent evidence to bind his principal. 

8. If an agent having possession of his principal’s property for a specifie 
purpose sells it, without authority, and absconds with the money, rati- 
fication by the principal, will not be establighed by his declaration 
that if he could get his money he would be satisfied. 

4. In such a case, three months’ forbearance to sue the purchaser for 
the property so illegally sold, will not, alone, amount to such acquies- 
cence as will establish ratification. 


Trover in Bibb Superior Court. Tried before Judge 
LAMAR at the November Term, 1860. 


This was an action of Trover, commenced on the 2d day 
of August, 1859, by Eaton J. Mapp, against William R. 
Phillips, to recover damages for the alleged conversion of a 
negro man slave, named Isaac. 

On the trial of the case in the Court below the following 
testimony was adduced, to-wit : 


EVIDENCE FOR THE PLAINTIFF. 


JOHN RUTHERFORD testified: That he once owned the 
negro boy, Isaac, sued for in the action, and as the negro was 
in the habit of getting drunk, and did. not therefore suit him, 
he swapped him to Gilbert, as the agent of the plaintiff, for a 
negro by the name of Washington; that Gilbert and Mapp 
both told witness that Gilbert was Mapp’s agent for the purpose 
of the exchange of negroes; that Mapp made a bill of sale to 
witness for the negro which Gilbert as Mapp’s agent swapped 
for Isaac; that Isaac was worth $1,100; Gilbert was after- 
wards trying to sell Isaac, and claimed to be Mapp’s agent 
for that purpose, but witness never heard Mupp say that he 
had authority to thus dispose of the negro, but supposed that. 
Gilbert had the authority to sell the negro, as Mapp had 
recognized his agency in the exchange aforesaid. 





ly 








MACON JANUARY TERM 1861. 73 





Mapp vs. Phillips. 











JAMES V. GRIER testified: That Gilbert, as Mapp’s agent, 
hired the negro in dispute to Grier & Masterson during the 
year 1858, and received the hire therefor, until he, Gilbert, 
ran away; that some time after Bishop sold the negro to 
Cox, the witness saw Mapp in Americus and in Macon: look- 
ing for Bishop, to get the money for which he sold the negro 
to Cox; that Mapp also told witness that he went to Alabama 
partly on the same business ; that Mapp told witness that he 
had authorized Bishop to sell the negro to Gen. Armstrong, 
and that if he could get the money which Cox paid Bishop 
for the negro, he would be satisfied ; that when witness first 
saw Bishop he told the witness that he was Mapp’s agent, 
and he also showed witness a letter which Mapp had sent to 
Gen. Armstrong. 

Tuomas J. Cox testified: That as the agent of Phillips, 
the defendant, he bought the negro in dispute, from Alfred 
Bishop, and paid him $1,300 for him ; that witness put the 
negro in the guard house, and that Phillips sent the negro to 
New Orleans, where he was sold. 

Counsel for the plaintiff objected to the testimony of Ruth- 
erford as to the sayings of Gilbert unless his agency was 
established, which objection was overruled by the Court, and 
plaintiff excepted. 


EVIDENCE FOR DEFENDANT. 


GILES GRISWOLD, in answer to interrogatories, testified : 
That about the last of April, or the first of May, 1859, at 
Griswoldville, in Jones county Georgia, the plaintiff, Mapp, 
told the witness that he gave Alfred Bishop a power of attor- 
ney to sell the negro in dispute, and that he had come to 
Griswoldville to make inquires for Bishop, knowing that 
Bishop had been, or was still agent for Samuel Griswold ; 
that after plaintiff learned that witness had not heard of 
Bishop for some time, he expressed fears that he would lose 
the money for the negro; that plaintiff also said he was going 
to Macon to enquire about Bishop, but did not say for what. 

Thomas J. Cox being recalled by the defendant, testified : 
That as the ageut of Phillips, he bought the negro from 
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Bishop on the 4th of March, 1859; that Bishop told witness 
that he was Mapp’s agent, and was by him authorized to sell 
the negro to any person, that he had come to sell or com- 
plete a contract made by Gilbert with Gen. Armstrong, 
and that if Armstrong did not take the boy, he, Bishop, was 
authcrized to sell him to any one who would give $1,300 for 
him ; that Bishop referred witness to Gen. Armstrong for his 
authority ; that witness went to Armstrong, who read to him 
a part of a letter from Mapp to him, which Bishop had 
brought, and witness then went to Bishop and made the 
trade, as he has already testified to, in behalf of plaintiff; 
that Bishop made, at the time, the following bill of sale 
to-wit : 

“ GrorGIA, Brssp County: 

“ Received of T. J. Cox $1,300, in full payment for a cer- 
tain negro man named Isaac, light complexion, twenty-four 
years of age, which boy I warrant to be sound in body and 
mind. I also warrant and defend the right and title of said 
Isaac, and a slave for life. This March 4th, 1859. 

“ ALFRED BISHOP, 
“ Agent for E. J. Mapp. 

“ Witness : 

“Job H. Cherry.” 


Counsel for the plaintiff cbjected to all the testimony rela- 
tive to the sayings of Bishop as to his authority to sell the 
negro, and as to any and all statements of Bishop not strictly 
within the scope of the letter given him by Mapp to Arm- 
strong. 


EVIDENCE FOR THE PLAINTIFF IN REBUTTAL. 


Gen. JAMES W. Armstrong testified: Gilbert, as the pro- 
fessed agent of Mapp, bargained the negro in dispute to the 
witness at $1,250; that Gilbert said he would take the re- 
sponsibility of selling the boy tome; that the negro was left 
in my possession until Mapp could be heard from; that wit- 
ness waited to hear from Mapp for two or three weeks; that 
in the meantime Gilbert ran away; witness then wrote to 
Mapp about the trade, and some time thereafter Alfred Bishop 
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brought to witness a letter from Mapp, and the witness find- 
ing that the boy was a drunkard and a gambler, and would 
not suit him, and that the price was raised to $1,300, he de- 
livered the boy to Bishop ; that on the same day, and before 
Cox bought from Bishop, Cox called on witness to know 
what authority Bishop had to sell the negro, when witness 
got the letter aforesaid, and read the material points to him; 
that this letter was the only authority which Bishop pur- 
ported to have from Mapp to sell the boy to me, and it was 
upon the authority of the letter that witness gave the boy up 
to Bishop ; that Gilbert had had the boy in Macon for sale 
some time before witness bargained for him ; that the follow- 
ing was a copy of the letter, to-wit : 
“ FEBRUARY THE 25th, 1859. 

“Col, Armstrong: 

Str :—I received your favor of the 10th instant, stating 
that Mr. Gilbert had sold you my boy Isaac for $1,250, for 
which he had no authority for so doing ; but in my response 
to you, in reply to yours of the 10th, I gave you the full 
particulars of all the circumstances, which I think will give 
full satisfaction to you, ete. I now send Mr, Alfred Bishop, 
fully authorized to represent me in all the particulars to sell 
you Isaac, to receive the pay, to make you a full and legal 
bill of sale, or to receive him and bring him home; in short, 
to transact any business on that subject for me. I think 
when you see Mr. Bishop and talk with him on the subject, 
that you will be satisfied on the subject. Now, sir, any trade 
or settlement that Mr. Bishop makes with you in relation to 
the boy Isaac, in writing or word, for me, you may consider 
it full and legal, as he is my agent, and is ready and willing 


to testify to the illegality of the sale of the boy to you at the 


time you bought him, ete. I hope you and Mr. Bishop will 
settle without any further delay or trouble. 
“ Respectfully yours, 
“KE. J. MAPP. 
“T send in the care of Mr. Bishop. : 
“P,.S. Col.: If you and Mr, Bishop should not agree in 
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terms of the price of the boy, please deliver him up to said 
Bishop to bring him home for me, and you will much oblige, 
“ZX. i. 

Upon these facts, and under the charge of the Court, the 
jury returned a verdict for the defendant. 

Counsel for the plaintiff then moved for a new trial, pred- 
icated upon the following grounds, to-wit : 

1. Because the Court erred in overruling the objection of 
plaintiff’s counsel to the testimony of Rutherford as to the 
sayings of Gilbert and his doings. 

2. Because the Court erred in admitting (over the objec- 
tion of plaintiff’s counsel) the testimony of Cox as to the 
sayings of Bishop in regard to his authority from Mapp to 
sell Isaac to any person. 

3. Because the Court erred in admitting in evidence the 
statements of Bishop, which were not strictly within the 
scope of the letter given to him by Mapp to Armstrong. 

4, Because the verdict is decidedly and strongly against 
the weight of evidence. 

5. Because the verdict is against law and evidence. 

The presiding judge overruled the motion and refused the 
new trial, which decision is the error complained of in this 
case. 





BatLtey & DEGRAFFENREID for plaintiff in error. 
L. N. Wuittze for defendant in error. 
By the Court.—JENKIns, J., delivering the opinion. 


1. The testimony of Rutherford, the admission of which 
is the error assigned in the first exception, related to the 
authority given to another agent of the plaintiff in error to 
sell this slave. This agency, whatever it may have been, 
had expired before the agency was cast upon Bishop, who 
sold to the defendant. Bishop was not a sub-agent, appoint- 
ed by Gilbert, the first agent, but derived his authority di- 
rectly from Mapp, the plaintiff in error, and that, too, after 
Gilbert had absconded. We do not perceive how the second 
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agency can be connected with the first, for the purpose of 
enlarging the powers of the second. The two delegations of 
authority being entirely distinct acts, it was certainly the 
privilege of the principal, either to curtail or to enlarge the 
authority. If this evidence of Rutherford’s was offered to 
show the extent of Bishop’s authority, it was incompetent and 
illegal. If for any other purpose, it would seem to be irrel- 
evant, and therefore illegal. We think the Court below erred 
in admitting it. 

2. The 2d and 3d exceptions assign error, in that the Court 
erred in permitting Cox, who was the agent of the defendant 
in error, in the purchase of the slave Isaac, from Bishop, as 
agent of the plaintiff in error, to testify to the sayings of 
Bishop as to his authority to sell; those sayings not being 
strictly within the scope of his written authority. It appears 
that at the time of Bishop’s appointment as agent, the slave 
Isaac, the subject of this agency, was in the possession of one 
Armstrong, then in treaty with the plaintiff in error for the 
purchase of him. Bishop was sent by the owner, to Arm- 
strong, with a letter, stating that he, Bishop, was fully author- 
ized to negotiate with Armstrong touching the sale; and 
failing to effect that, was to receive Isaac from Arm- 
strong, and take him back to his owner, Bishop’s principal. 
This is distinctly stated in the body of the letter, and as dis- 
tinctly repeated in a postscript. Bishop, failing to negotiate 
a sale to Armstrong, received the boy Isaac from him, and 
instead of taking him home, to his owner, took him to Macon 
and put him upon the market for sale. Cox, the agent of 
the defendant, commenced a negotiation with Bishop for him, 
but took the precaution to inquire into Bishop’s authority to 
sell. Being referred by Bishop to Mapp’s letter to Arm- 
strong, as the evidence of his authority in the premises, Cox 
went to Armstrong, seeking information. He testifies that 
Armstrong read him a part of the letter, whereupon he re- 
turned to Bishop and made the purchase. Armstrong testi- 
tifies that he read to Cox “the material points” of the letter. 
Points material to what? Clearly to Bishop’s authority to 
sell the slave. 
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In this letter there is no ambiguity whatever. It is an 
authority to sell to Armstrong, not -to any other person ; not a 
general authority to sell. Bishop distinctly stated to Cox 
that this letter contained his authority in the premises. Any 
declarations, therefore, of Bishop to Cox, claiming for him- 
self a larger authority than that conferred by the letter, were 
clearly incompetent evidence. Story on Agency, sec. 76. Pa- 
ley on Agency, 179, and note. Ibid. 198, and note. Hogg vs, 
Smith. 1 Taunt. R. 347, 352. Murray vs. Ea. Ind. Co., 5. 
B. & A, 204-210-211. We, therefore, think there was error 
in this ruling. 

3. The remaining exceptions assign error, in that the Court 
below refused to grant a new trial on the ground that the 
verdict was contrary to law and evidence. 

Counsel for defendant. in error seek to sustain the verdict 
on two grounds, Ist, that there was sufficient evidence of 
Bishop’s general authority to sell, and 2ndly, that plaintiff in 
error subsequently ratified the act. 

The authority to sell must be derived either from the let- 
ter to Armstrong, from Bishop’s declarations, or from the 
declarations of the plaintiff in error, as testified to by Gris- 
wold. 

We find no such authority to sell in the letter to Arm- 
strong, (which see in statement.) All expressions in the 
letter conveying the idea of full power, in Bishop, as the 
agent of plaintiff in error, relate expressly to the sale to 
Armstrong. It is clear that the writer did not contemplate 
a sale to any other person. It is clear he intended that, in 
the event of Armstrong declining the purchase, Bishop should 
receive the slave, and take him back to the owner ; nothing 
more. Humane masters desiring to sell slaves, are always 
cautious into whose dominion they transfer them. ‘This is a 
plain dictate of humanity; an obvious duty. But in any 
view, the law recognizes the right of the principal by clear, 
unequivocal terms, to limit the power of his agent. We 
think it was clearly limited in this instance by the written 
authority, and that the limitation was as clearly exceeded. 

We have already said that the declarations of Bishop, to 
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enlarge the authority conferred by the letter, were incompe- 
tent evidence for that purpose, and have only here to add 
that from this source, no general authority can be derived. 
Mapp, the plaintiff in error, stated to Griswold, “that he 
had given to Bishop, a power of attorney to sell this slave, 
that he had heard nothing from him since—was going to 
Macon to inquire about Bishop—and knowing that he had 
been in the employment of Griswold, had stopped there to 
inquire, and (finding Griswold ignorant of his whereabouts) 
feared he (Mapp) would lose his money.” 

If the written authority, in evidence, will answer the de- 
scription given by Mapp in this conversation of the power 
to Bishop, he must be understood to refer to that—unless 
there be other proof that he had actually given some other 
authority in writing touching this business. 

The letter to Armstrong is certainly, not in form, a tech- 
nical power of attorney. But the law does not exact techni- 
calities in such matters. It requires only a clear, distinct 
expression of the authority intended to be conferred. The 
power intended here, being a special limited one, was well 
set forth in a letter to the only person to whom the writer 
gave the agent authority to sell. Still it was a power of at- 
torney to sell the negro. Circumstances did not require more 
detail in this conversation than Mapp used. It does not 
appear that he knew, then, of the sale by Bishop to defend- 
ant in error. Indeed the reasonable presumption is that 
Bishop had left him wholly ignorant of his acts and doings, 
and it is but fair to infer that he then supposed Bishop had 
sold to Armstrong, as authorized, and made way with the 
purchase money, and hence his fears that he would lose it. 
To hold that, in this conversation, Mapp referred to some 
other power of attorney, would be a forced construction of 
language. So that, we do not find in this, evidence of a 
general power to sell. 

The remaining question is that of ratification. 

The evidence of it is said to be found, 1st, in the evidence 
of Griswold; 2d, in that of Grier; 3d, in his long acquies- 
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cence. It is conceded that there has been no direct positive 
ratification. It is arrived at inferentially. 

To infer ratification, either from declarations or acts, it 
must appear affirmatively, that at the time of making the 
declarations, or doing the acts, the principal knew that the 
agent had performed the act, claimed to have been ratified, 
It does not appear that at the time of his conversation with 
Griswold, plaintiff in error knew that Bishop had sold the 
slave to defendant in error ; indeed, the contrary would seem 
to be highly probable. We, therefore, find no evidence of 
ratification in Griswold’s testimony. 

Is it to be found in Greer’s testimony? All that bears 
upon this question is this, “ witness saw Mapp in Americus 
and in Macon, looking for Bishop, to get the money for 
which he sold the negro to Cox; that Mapp also told wit- 
ness he went to Alabama, partly on the same business ; that 
he (Mapp) had authorized Bishop to sell the negro to Gen. 
Armstrong ; and that if he could get the money which Cox 
paid Bishop for the negro, he would be satisfied.” In this 
conversation, speaking of the authority he had given Bishop, 
he states, in entire consistency with his written authority, that 
he had authorized him to sell the negro to Gen. Armstrong. 
This was equivalent to saying that he had not authorized the 
sale actually made; but he adds, if he could get the money 
paid to Bishop he would be satisfied. At most it is only a 
declaration that he would ratify the sale on a certain condi- 
tion. This, and any efforts he may have made to find Bish- 
op, may be put to the account of a desire to avoid litigation— 
to submit to a wrong on certain terms; and was advantageous 
to the defendant in error, who should not be permitted to 
wrest such declarations and acts to the prejudice of plaintiff. 
There is nothing in it which amounts to, or indicates the in- 
tention of, ratification. 

Beyond this there is no evidence of acquiescence other than 
the lapse of time, between his knowledge of the sale and the 
commencement of the action. It appears that about three 
months intervened. It does not appear that any term of any 
court, having jurisdiction of the case, had been allowed to 
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pass. There is no settled limitation of time within which 
suit must be brought, to avoid the legal inference of ratifica- 
tion. ‘The authorities say that acquiescence, or non-action, 
more properly speaking, must not extend beyond a reasonable 
time. Circumstances must always be looked to to determine 
what is a reasonable time. We think that, under the cir- 
cumstances of this case, the action was commenced within a 
reasonable time. 

Our opinion is that the verdict is contrary to the law and 
the evidence, and that, for all the reasons assigned in this 
opinion, the Court below erred in not setting aside the ver- 
dict and ordering a new trial, and we therefore reverse the 
judgment. 

Judgment reversed. 





SMITH vs. GRIFFIN. 


1. Upon the trial of a case in equity, brought by a legatee against an ex- 
ecutor, for account and distribution, if it appear that the inventory 
furnished by the executor to the appraisers shows only the aggregate 
of debts due the estate, without the names of the debtors; and if the 
appraisement of personalty (there being realty also) amount to a large 
sum, and subsequent returns of the executor (not being made annual- 
ly) show only expenditures and no receipts; and if the answer of the 
defendant be vague and unsatisfactory, after the lapse of many years, 
great latitude should be allowed the complainant in offering evidence to 
charge the defendant. All evidence (not positively illegal) tending 
even remotely to clucidate the case, should be admitted. 

2. If an executor sell the effects, assets or choses in action of the es- 
tate without an order of the Court of Ordinary, or other lawful au- 
thority, at private sale, he is liable for the real value, if that be greater 
than the price for which he sold. And in the case of a chose in action, 
thus sold, if the real value cannot be ascertained, his liability would be 
either for the amount of the sale, or the sum appearing upon t’e face 
of it, to have been due, as the one or the other might be the larger 
sum. 

3. In such a case as that stated in the first syllabus, it is error in the 
Court to charge the jury that, after having put the inventory of choses 
in action in evidence, the complainant must ‘‘ go farther, and show the 
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money due upon those choses in action to have been collected or col- 
lectable.’’ 

4. In such a case it is error in the Court to charge the jury ‘ that the re- 
turns of the defendant, having been allowed by the Court of Ordinary, 
and thus adjudged by a court of competent jurisdiction, are prima 
facie evidence for the defendant, and will be conclusive, unless re- 
versed or impeached for fraud or other cause.” Returns made by an 
executor or administrator appearing, upon inspection, to have been 
made contrary to law, or to be fraudulent, do not make a prima facie 
case for him, and are to be taken strongly against him. 

5. A judgment of a Court of Ordinary allowing a schedule of debts re- 
turned by an executor or administrator as desperate, is prima facie 
evidence for him, and will, of course, be conclusive on a trial of a bill 
for account and distribution, unless rebutted. But it is competent for 
the complainant to prove in rebuttal that any debtor named in such 
schedule was solvent, and that by the use of due diligence payment 
of the debt might have been enforced. Such evidence, if credible, is 
sufficient to shift the onus and require the defendant to show why 
the debt was not collected. In such a case, it is the province of the 
jury to determine, from all the evidence, whether or not the defendant 
shall be charged with the debt. 


In Equity, in Dougherty Superior Court. Tried before 
Judge ALLEN, at the June Term, 1860. 


On the 12th day of October, 1847, Thomas P. Smith filed 
his bill in equity in the Superior Court of Baker county, 
against Hardy Griffin, to which bill several amendmeuts were 
made, in one of which amendments the complainant alleged 
that, owing to a failure on the part of the custodian of the 
records to find and give him access to said records, he did 
not ascertain and find out the frauds, wastes, devastavits, 
and mismanagements perpetrated by the defendant, and set 
out in the bill, until after the original bill had been filed, 
and that the frauds being undiscovered, the statute of limi- 
tations, or lapse of time, was not in his way so as to bar his 
recovery. 

The bill and amendments embody the following allegations 
and charges, to-wit: 

On the 4th day of February, 1819, Benjamin Smith exe- 
cuted his will in Laurens county, in which he directed that, 
after the payment of his debts, his executors should kcep 
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the residue of his property together, for the support of his 
wife and children, until his oldest child should become of 
full age, when his or her distributive share should be given 
off to such oldest child ; and that the residue of the property 
should be still kept together, until the next child become 
of age, and his or her share should be given off as before, 
and so on, until the youngest child should arrive at full age. 
’ Hardy Griffin and Britten Jordan were appointed executors 
by the will. In 1819 the testator died, and the will was 
proved and recorded in the proper office in said county of 
Laurens, by the said Hardy Griffin, who alone qualified as 
the executor of said will. The testator left five children, to- 
wit: the complainant. Thomas P. Smith, James B. Smith, 
Eliza Smith, who afterwards intermarried with John Jordan, 
Mary W. Smith, who intermarried with Green H. Brazeal, 
and Nancy W. Smith, who intermarried with Jchn Chapman. 
Mrs. Chapman afterwards died, leaving two children surviv- 
ing her. Hardy Griffin took the charge and possession of 
the testator’s estate, consisting of lands, negroes, stock of 
various kinds, household and kitchen furniture, money, notes 
and other choses in action, of the aggregate value of twenty 
thousand dollars, over and above the payment of all debts 
and charges against the said estate. Complainant, who, as 
one of the children of the testator, is entitled to one-fifth of 
the net proceeds of said estate, has, time and again, demand- 
ed an accounting and settlement from the said Hardy Griffin, 
who has failed to settle and account with the complainant, 
falsely pretending that the estate was insolvent, that nothing 
was due complainant, and that having made full returns and 
settlements with the Inferior Court of Laurens county, when 
sitting for ordinary purposes, he, the said Hardy Griffin, had. 
been discharged from his trust as executor of said estate. 
The bill alleges that if the said Hardy Griffin has made 
any settlement, as he pretends, the same was unfair, untrue, 
and fraudulent, and that if he has been discharged from his 
trust, the discharge was obtained by fraud and imposition 
upon the Court; that Griffin has lately admitted to E. H 
Platt, Esq., that there was one error in his account with said 
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estate, and against said estate, of $10,000; that complain- 
ant expects to be able to show on the trial of this case many 
errors, frauds, cheats and other wrongful acts, which he 
charges to have been committed by the said Griffin, by which 
the said Griffin has converted said estate to his own use, and 
deprived complainant of his rights in the premises ; that said 
Griffin erred in his returns in charging said estate with the 
sum of $11,047 86, when the item should have been only 
$1,147 86; that said Hardy returned, as having been paid 
by him, accounts against said estate, as follows, none of which 
were due from said estate, and which said Griffin knew were 
not so due, to-wit: an account in favor of William Vickers 
for $425 60: a note in favor of William Faircloth for 
$470 48, neither of which were ever returned until after the 
death of Vickers and Faircloth ; one in favor of said Griffin 
for $162 39; two in favor of C.S. Guyton, one for $1,047 86, 
and the other for $1,039 52; one in favor of Charles Creach 
for $161 50; one in favor of Samuel Carson for $58 87; 
one in favor of Eli Shorter for $40 00; one in favor of 
David Creach for $54 05; one in favor of Judy Averitt for 
$37 50; three in favor of Dickerson Ricks, one for $40 00, 
another for $116 18, and another for $9 43; two in favor of 
Benjamin Dorsey for $565 61; one in favor of Benjamin 
Averitt for $137 62; one in favor of William R. Peck for 
$387 67; two in favor of Amos Love, one for $109 00, and 
the other for $500 00; one in favor of A. Love & Co. for 
$500 00; one in favor of the same for $600 00; two in favor 
of Uriah Richardson, one for $318 29, and the other for 
$105 56; one in favor of Benjamin Faircloth for $47 60; 
one in favor of Henry Partridge for $76 70; that the said 
Hardy Griffin returned to the said Inferior Court of Laurens 
county, when sitting for ordinary purposes, claims due said 
estate, and represented as being desperate, and on insolvent 
debtors, when in truth and in fact the claims were perfectly 
good, solvent and collectable, with reasonable diligence on the 
part of said Griffin, which claims are as follows, to-wit : one 
against the estate of B. Averitt for $7 89; one against Da- 
vis Griffin for $4 50; one against Elizabeth Griffin for 
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$3 29; two against the estate of S. Carson, amounting to 
$102 18; one against Ashton Thomas for $3 75; one 
against Wright Saunders for $5 00; one against Thomas 
Barbour for $6 75; one against Jesse Fulgium for $24 87; 
one against J. Fulgium and B. Smith for $25 00; and one 
against William Hair for $37 50; that at the time Griffin 
took charge of the said estate the property inventoried was 
appraised at $7,729 02, and that the notes and accounts due 
to said estate amounted to the aggregate sum of $9,615 99; 
all, or most all of which, said Griffin collected, and yet never 
made any return of one dollar received for said estate; that 
said Griffin failed to make annual returns of the business 
and transactions of said estate, never having made but three 
returns, to-wit: one in 1820, another in 1824, and another 
in 1828; that said Griffin sold cattle, lands, cotton, goods, 
wares and merchandise, which were never inventoried, and 
which belonged to said estate, for the aggregate sum of $7,- 
200 00, which he never returned or accounted for, but appro- 
priated to his own use: that said Griffin took away from the 
farm of the estate two horses, worth $150 00; and corn and 
cotton, made in 1822 on the farm, worth $1400 00; sold said 
horses, corn and cotton, and neither returned or accounted 
in any manner for the proceeds. The bill further charges 
that the said Griffin, being poor when he took charge of said 
estate, accumulated negroes and other property, built fine 
houses, wore costly clothes, rode in a fine carriage, drawn by 
fine horses, prosecuted heavy law suits, and maintained a 
style of expensive and dissipated living, which could be ac- 
counted for on no other reasonable hypothesis but that of a 
wrongful appropriation of the proceeds of the said estate to 
his own use and purposes, to the detriment and injury of the 
complainant. 

The bill prays for a discovery as to the facts charged, and 
that the defendant may account to complainant for his share 
of said estate. 

The defendant set up in a:plea, and also in his answer to 
the original bill and amendments, that the complainant’s 
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right, if he had any, was barred by lapse of time, and the 
statute of limitations. 

The defendant, by his answer, admits the publication of the 
will, the death of Benjamin Smith, and the number and 
names of his children as stated in the bill. The defendant 
also admits that he alone qualified as executor, and assumed 
the execution of the will; that testator had some land, the 
location and value of which he does not recollect, and four 
or five negroes, all of which were sold under executions 
against defendant as executor, but he cannot, from lapse of 
time and loss of his papers and memoranda, state how much 
the said land and negroes sold for, or under what particular 
executions the sale was had, but the proceeds were applied by 
the proper officer to the payment of the ji. fas. He alleges 
that the appraisers were not appointed or sworn according to 
law, to value the property of said estate, and that the same 
was largely overvalued by said appraisers, and insists that 
he is not bound by such appraisement ; that testator had no 
money on hand when he died; that he had some house- 
hold and kitchen furniture, worth not exceeding $150, two 
horses and some hogs and cattle, not exceeding in value $575, 
all of which were sold according to law, and applied to 
the payment of debts against said estate; that the principal 
assets of said estate, was the remnant of a stock of goods 
valued by the appraisers at $2,500, and twenty-nine bales of 
cotton, valued at $1,219, all of which were sold by defend- 
ant on a credit, to persons then solvent, but who afterwards 
became insolvent, and that, owing to the almost universal 
bankruptcy, which prevailed in Georgia, in the years 1820, 
1821 and 1822, a large portion of the purchase money and 
debts due to said estate were not collected, but said failure 
to collect was not the result of fault or negligence on the 
part of defendant; that over and above the debts of said 
estate, returned by defendant as desperate, there was a loss 
on the choses in action belonging to said estate of over 
$1,800; that he cannot, now, after a lapse of thirty years, 
give a statement of thé debts against said estate, but he denies 
that they were inconsiderable, but amounted to not less than 
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$8,000, all of which defendant paid as far as he had assets, 
and oftentimes out of his own money ; that he did not appro- 
priate to his own use any of the assets of said estate, but, on 
the contrary, advanced out of his own pocket large sums of 
money for the support of the widow and orphans of the said 
testator; that when he took charge of the estate he believed 
it to be solvent, and, under this belief, paid many debts of 
inferior dignity, and afterwards had to, and did pay out of 
his own funds other debts which were entitled to payment 
in preference to said debts 'of inferior dignity, and that, as 
the estate turned out to be insolvent, and no one but defend- 
ant was to be injured by it, he did not deem it necessary to 
make annual returns and hence, failed to do so; that from 
the time testator died up to the time the negroes were sold, 
they were worked on the farm of deceased, but did not 
make a support any one year that they were so worked, and 
defendant paid for the sugar and coffee used by the family 
during that time out of his own funds; that, at this late 
day, he cannot give an account of the debts due to and from 
said estate, but denies that there was any surplus to be divi- 
ded amongst the legatees of the testator after the debts were 
paid; but, on the contrary, much of the maintenance, board, 
and education of testator’s children, was paid for by defend- 
ant out of his own private funds, and from the acquiescence 
of the complainant for many years after he arrived at full 
ege, led defendant to believe that he was perfectly satisfied 
with the fidelity of defendant’s management of said estate ; 
that if complainant had called on defendant sooner, and had 
expressed any dissatisfaction on the subject, defendant could 
have satisfied him from books, papers, and vouchers, (which 
are now destroyed) that he had actually advanced and paid 
more for said estate than he ever received ; that complain- 
ant never called on him for a settlement, nor did defendant 
ever contend that he had been discharged from the executor- 
ship of said estate; that, since the filing of the bill, he has 
found and appends a transcript and statement from the docket 
of Laurens Superior Court, of various judgments and fi. fas. 
against him as executor of said testator, and as surviving 
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partner of a firm, under which testator and defendant once 
carried on a mercantile business, which defendant sold out to 
testator, the said testator agreeing to pay the debts against 
the firm, which he failed to do. These judgments were paid 
by defendant, but are not included in his returns made to the 
Court of Ordinary; the statement is as follows: one fi. fa. 
in favor of William Godfrey, for the sum of $171 09; one 
in favor of S. J. Bryan, use of, etc., for $456 22; one in 
favor of William Butler, for $360 88; one in favor of 
William Godfrey, for $302 66; one in favor of Amos 
Love, for $160 83; two in favor of Andrew Love & Co., 
one for $1,401 59, and the other for $307 71; three in 
favor of Thomas Butler, adm’r de bonis non, one for $64 28, 
one for $214 26, and one for $185 44; two in favor of 
Lowe, Taylor & Co., one for $1,006 65, the other for $992 53; 
and one in favor of Whitaker and wife, for $1,876; that 
these fi. fas. amount, in ‘all, to about $7000. The defend- 
ant insists and alleges that the returns made by him of pay- 
ments are true, that he paid the several sums in good faith, 
as genuine claims against the estate, and that the claims 
returned as desperate and uncollectable were, in fact, of that 
character ; and he insists that, as these returns were passed 
upon and allowed by the Inferior Court of Laurens county 
when sitting for ordinary purposes, the judgment that they 
were correct is a bar, and conclusive as a protection to 
defendant against the relief sought by the bill. 

The bill and answer were amended several times, and one 
amendment to the bill charged the answer by specifications 
to be false, and re-asserted the allegations of the original 
bill, which the answer again denied, but it is believed that 
the substance of the bill and answer is sufficiently given to 
understand the questions made and decided by this Court. 

The case was removed to Dougherty, when the said county 
of Dougherty was created. 

On the trial of the case, the bill and answer were read; 
the complainant introduced in evidence, the will of Benjamin 
Smith; the inventory and appraisement of the property of 
Benjamin Smith’s estate; the different returns of the defend- 
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ant, as executor, made in 1820, 1824, 1825 and 1828. Also 
the depositions of Richard M. Orme, showing an advertise- 
ment in the Southern Recorder, of the 2d of July, 1822, by 
U. Kinchen, sheriff of Laurens county, of negroes, Ben, 
twenty-two years old; Charles, four years old; Henry, three 
years old; Tilman, one year old; Brady, twenty-two years 
old; Charlotte, twenty-eight years old, Malinda, five years 
old; and one hundred acres of land, part of lot No. 170, 
with a good dwelling on it; lot No. 161; one hundred and 
one and one-fourth acres of lot No. 171, all lying on Rocky 
creek, and one lot on Bogay branch, all to be sold as the 
property of Benjamin Smith, deceased, to satisfy two fi. fas. 
in favor of A. Lowe & Co., and others. 

Also a certified copy of defendant’s depositions, taken in 
an equity case in Dooly Superior Court, in favor of Ford eé 
al., distributees of Joab Tison vs. Abner Tison, administra- 
tor, ct al., in which said defendant testified: That he once 
held a fi. fa., as executor of Benjamin Smith, deceased, 
against Joab and Littleton Tison, for $2,000 or $3,000, for 
cotton bought at the sale of said Smith’s estate, and that 
Moses Tison, the father of Joab and Littleton, paid him 
$500 on the fi. fa., and that the fi. fa. was sold to old man 
Tison ; that Joab Farrow had a negro, named Farrow, in his 
possession in the year 1822 or 1823, worth $500; that in 
1818 or 1820, he was in Savannah, and saw Joab Tison with 
twenty-five bales of cotton, said to be his father’s, but that 
he, Joab, said he was going to sell it to pay his own debts. 

Also the depositions of I’rancis Thomas, proving that he 
was the clerk of the Superior and Inferior Courts of Laurens 
county, and had searched the dockets of the said Courts, 
from the year 1818 to 1828, and could find no case in which 
Benjamin Smith was defendant, but finds many cases against 
Hardy Griffin, as executor of Smith, and many against him, 
individually ; that he had examined the tax books of Laurens 
county fron 1819 to 1823 inclusive, and finds that Hardy 
Griffin returned property as taxable, as his own, and as exee- 
utor of Benjamin Smith, as follows: in 1819, as his own, sev- 
enteen slaves; in 1820, as his own, six slaves, and as Smith’s 
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executor, five hundred and six and one-fourth acres of land, 
and six slaves; in 1821, as his own, eight slaves, and as Smith’s 
executor, five hundred and fifty-seven acres of land, and 
seven slaves; in 1822, as his own, eight slaves, and as Smith’s 
executor, five hundred and fifty-seven acres of land, and 
eight slaves ; in 1823, as his own, nine hundred and one- 
fourth acres of land, and nine slaves, and as Smith’s execu- 
tor, one hundred acres of land. To the depositions of this 
witness was appended a statement from the Bench and execu- 
tion dockets of Laurens Superior Court, of various cases 
against Griffin, as executor of Smith, and as surviving part- 
ner, and individually, which statement contains the same 
cases as those embodied in the statement referred to in 
defendant’s answer, except the case of Whitaker and wife, 
and one, of the case of Lowe, Taylor & Co. The statement 
also contained various cases in favor of parties nowhere 
mentioned in the pleadings, and which were against the 
defendant, individually. This last part of the statement 
was repelled by the Court, on objection being made thereto. 

Also the depositions of Benjamin Dorsey, proving that he 
loaned Benjamin Smith $200, taking a due bill therefor; 
that after Smith’s death, Griffin paid him the amount and the 
interest thereon; that this was all the claim that witness had 
against Smith’s estate; that he knew Benjamin Averitt well; 
he was a poor man, had no property that witness knew of, 
although he resided near him; Averitt kept a mill, and was 
in the habit of gambling; that witness’ land joined that of 
Benjamin Smith, and Smith’s land was worth $4 per acre. 

Also the depositions of James Gainer, proving that he was 
acquainted with Jesse Fulgium, who was a farmer; lived in 
Early county in 1818 and 1819; was in possession of three 
or more slaves and a horse or horses, and was deemed by the 
witness, good for his contracts. 

Also the depositions of Enoch Farmer, proving that his 
father, Jacob Farmer, once lived in Laurens county, but 
afterwards removed to Alabama; that he had long since died, 
and left property, amongst which was a valuable negro black- 
smith; that witness never heard of any proven accounts, or 
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other indebtedness against his father’s estate, in favor of 
Hardy Griffin, in his own right, or as executor of Benjamin 
Smith. 

Also the depositions of Moses Guyton, proving that he 
was the brother of Charles S. Guyton, and was upon familiar 
and confidential terms with him in the years 1819, 1820, 
1821 and 1822; that during those years, he was clerking for 
his brother, John Guyton; that during those years, his 
brother, Charles S. Guyton, was not worth $1,000, exclusive 
of two negroes, and a lot of land in Hall county, which he 
then owned ; that during all their familiar, confidential inter- 
course, he never heard his brother, C. 8S. Guyton, speak of 
Benjamin Smith or his estate being indebted to him; that 
it is possible Griffin may have paid him $1,000, but witness 
knows nothing of it; witness believes that C. S. Guyton 
acted as sheriff, or deputy sheriff, about those times, but 
whether in the year 1823 or not, witness does not know. 

Also the depositions of Daniel Powell, proving that he 
knew Samuel Carson, who once lived in Laurens county, and 
afterwards moved to Jefferson county, and there died in 1821 
or 1822; that he owned nothing but a little house and fur- 
niture, and a “chunk” of a horse; that he had nothing to 
live on but his labor, and was deemed by witness insolvent. 

Also the depositions of James B. Smith, a brother of com- 
plainant, proving that, in the month of August, 1822, the 
negroes of Benjamin Smith’s estate were sold by the sheriff; 
that on the plantation, under Griffin’s charge, there was, of 
cotton and corn togethér, about one hundred acres in cultiva- 
tion; that there were two mares on the place, in charge of 
Benjamin Thompson, the cropper of Griffin; that Griffin 
sold one, named Jinney, to Thompson for a yoke of oxen, 
and took one, named Hurricane Filly, away with him, and 
kept her as long as witness knew her, which was about one 
year; that in the years 1821 and 1822, Griffin drank and 
gambled; that he built a fine house, wore costly clothing, 
and a musical watch, costing $300, drove a fine horse and 
vehicle, the cost of which witness does not know ; that he also 
bought two negroes about that time, named Nath, and Ned; 
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that Charles Creech built a gin house for Griffin, and told 
the witness, in 1828, that he owed the estate of Benjamin 
Smith ; Creech was poor and intemperate; that David Creech 
was poor, hard run, had a large family, was intemperate, and 
overseed for Griffin in the year 1822; that from 1823 to 
1826, the complainant lived in Washington county, and from 
1831 to 1833, he lived in Laurens county, and if Griffin 
ever paid for his board, tuition or any other expenses, the 
witness never knew or heard of it, and the witness does not 
believe that Griffin did; that the year the plantation was 
broken up, there were made on it seven or eight hundred 
bushels of corn, and six or seven bales of cotton, all of 
which was taken off by Griffin, and housed and mixed with 
his other produce. 

Also the depositions of Henry Cooper, proving that he 
was a citizen of Laurens county in 1819, and that shortly 
after the death of Benjamin Smith, he bid off, at an auction 
sale of his property, a stock of cattle, at that time in Ala- 
bama, in charge of Silas Johnson, for which the witness paid 
Griffin, executor of the said Smith, $116 16. 

Also the depositions of James Taylor, proving that he and 
Andrew Lowe and James Lowe, under the mercantile firm 
of Lowe, Taylor & Co., commenced business in Savannah in 
1828, and dissolved in 1834; that the firm sold goods to 
Hardy Griffin, who failed to meet his notes at maturity, and 
they were placed in the hands of attorneys for collection; 
that one of his notes for $1,067 33 was placed in the hands 
of E. D. Tracy, of the law firm of Tracy & Butler, in 1834; 
that the goods were sold to Griffin on his individual respon- 
sibility, and if he had a partner, or gave security, witness. 
does not recollect it; the witness is quite sure the firm of 
which he was a member never got the money on the note; 
the goods were sold to Griffin for re-sale in Laurens county. 

Also the depositions of Charles Creech, proving that he 
owed Benjamin Smith a store account, and Smith owed him 
for some work done for him; that after Smith died, his exec- 
utor, Griffin, sued the witness on several notes in the Jus- 
tices’ Court, obtained judgment and fi. fa., which were levied 
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on the horse and crop of witness, and the horse and crop 
were sold and bought by Griffin; witness did various jobs 
of work for Griffin; Griffin got a bale of cotton belonging 
to witness, under pretence of paying off said executions ; 
that for the work done by witness for Benjamin Smith he 
never received one cent from Griffin; that he never presented 
a proven account on Smith’s estate to Griffin, nor did Griffin 
ever have any showing that he had paid witness a cent, to 
the best recollection of witness. 

Also the depositions of Silas Johnson, proving that he 
delivered to Henry Cooper nineteen head of cattle belonging 
to the estate of Benjamin Smith, deceased, according to the 
order of Hardy Griffin, in the year 1819, at which time cows 
and calves were selling at from $25 to $30. 

Also the depositions of Mary Stewart, proving that she 


-was the sister of Benjamin Smith, deceased; that her first 


husband was named William Vickers; that her father left 
some negro property to her mother for life, and after her 
death, to be divided among his children; that, in this prop- 
erty, the witness had one-fifth interest; that her husband 
never sold it to Benjamin Smith or any one else; that said 
Smith claimed two shares in the negro property, his own and 
his brother Jerry’s, and in 1824 or 1825, Griffin came to the 
house of witness’ mother, in Newton county, and made 
some proposition about the negroes, which disturbed witness’ 
mother very much, and which she rejected; that witness 
never heard of any proven account for her share in the ne- 
groes being presented to Griffin by her husband, or being 
paid by Griffin; that when Griffin came to Newton county 
to see witness’ mother, Vickers had been dead several years ; 
that the witness sold her share in the negroes to a Mr. 
Bridges, of Coweta county; that Benjamin Smith told wit- 
ness, a short time before his death, that he had made over 
$10,000 in a short time; that the witness knew Jesse Ful- 
gium, and that he was a man of property, and considered 
good for his debts. 

Complainant also introduced in evidence two ji. fas. from 
Laurens Superior Court, in favor of Andrew Lowe & Co. vs. 
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Hardy Griffin, surviving partner; one dated 28th March, 
1822, issued from a judgment dated 12th of March, 1422, 
for principal $978 09. This fi. fa. had a levy on it, upon 
the property mentioned in the testimony of Mr. Orme, and 
also that the property sold for $2,070, part of which was 
paid to other fi. fas. These entries were signed by U. Kin- 
chen, Sheriff. There was also on the fi. fa. a receipt to 
Kinchen for $525, dated 11th September, 1822, signed by 
Rockwell Morgan ; also a receipt to Kinchen for $720 29, 
dated 7th August, 1823, signed by Arthur A. Morgan for §, 
Rockwell, survivor of Rockwell & Hepburn, plaintiff’s at- 
torneys. Also, an undisposed of levy, on a negro named 
Ned, as the property of Griffin, dated 9th January, 1823, 
Also, a receipt signed by nobody, to Hardy Griffin for 
$105 59, in full for the fi. fa. dated 11th January, 1823, 
The other fi. fa. was dated 1st January, 1824, issued from 
a judgment dated 26th April, 1823, for $515 75 principal, 
and $490 94 interest to judgment. On this fi. fa. was a 
levy on a negro named Nathan, and one named Captain, as 
Griffin’s property, dated the 22d of March, 1824; <nd a re- 
ceipt of the same date to Griffin for $1,047 86, signed by C. 
S. Guyton, Sheriff; a receipt to Guyton, dated 3d May, 1824, 
for $1,044 52 in full of principal, interest, tax, and jury fee, 
signed by S. Rockwell, plaintiff’s attorney. 

Complainant also introduced a certified copy of a receipt 
returned by Griffin to the Court of Ordinary of Laurens 
county, on the 13th of November, 1824, dated 22d March, 
1824, signed by ©. S. Guyton, acknowledging that Griffin, 
the surviving partner of Smith & Griffin, had paid him 
$1,047 86, ona fi. fa. against said Griffin, in favor of Andrew 
Lowe & Co., which money was paid on said fi. fa. 

Complainant introduced the Hon. Lott Warren, who tes- 
fied: that he was a clerk for Amos Love & Co., in Dublin, 
previous to 1820; that he knew Jacob Farmer, Davis Grif- 
fin and Thomas Barlow; Farmer was good; Davis Griffin, 
was a brother of defendant, and was a young man highly re- 
spected, whose parents had means; Barlow was a man of age, 
and had means to pay all his contracts; witness would have 
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credited any of them for his employer ; Amos Love died in 
the winter of 1823 and 1824; witness knew Kinchen well; 
jin 1819, he was a young man, without visible means except a 
horse; witness knew him up to 1824; Kinchen was Sheriff 
of Laurens county, but never had any property to any 
amount; finally he fell into habits of dissipation, and be- 
came pecuniarily worthless; Charles S. Guyton was a very 
young man in 1819, and was clerking for his brother ; in the 
early part of 1819, cotton was worth from 25 to 30 cents, but 
went down very low in the fall of that year; in the year 
1822, cotton was worth seven cents at least, and corn was 
worth that year, in Laurens county, at least, 50 cents per 
bushel. 

Complainant then offered the following evidence, which, 
upon objection being made thereto, was repelled by the Court, 
on the ground that the same was not relevant to the issues in 
the case, to-wit: 

The depositions of Timothy Sears, proving that Hardy 
Griffin, as executor of Benjamin Smith, deceased, recovered 
sixty-four judgments before witness, as a Justice of the Peace 
in Laurens county, against Joab Tison, maker, and Joseph 
Davidson, Sen., John Davidson and A. W. Jordan, endor- 
sers; that fi. fas. were issued, and property sold under them, 
and that a number of the executions were satisfied by the 
constable in presence of witness; that Tison and the David- 
sons were good at that time, but afterwards became insolvent. 

The depositions of William Z. Bailey, proving that he 
overseed for Griffin in 1821, and worked for him on his 
place in the following two years; that he received with his 
wife three negroes, but got none from his father; that during 
the years 1820, 1821, 1822 and 1823 he bought four negroes, 
Ned, Sylla, Harriet and Nathan; that he also built a two 
story house, the cost of which he does not know; that he 
had fine horses, and good vehicles, and a musical watch, 
which he said cost $200 ; that Griffin told witness that Jack 
3rown won from him at Milledgeville $500, before his seat 
warmed in the chair; that Griffin sold a horse, named Selim, 
to Henry Fuqua for $200. 
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The depositions of Henry Fuqua, proving that the genera] 
impression was that Griffin was managing Smith’s estate 
badly ; that his conduct was not that of an economical exec- 
utor; that he “was acquainted with all those men—was a 
merchant at the time, and sold them goods on time, and col- 
lected the amounts. They were all considered responsible 
for their contracts.” 

The depositions of Francis Thomas, proving that he was 
Clerk of Laurens Superior Court, and had examined the 
docket thereof from the year 1820 to 1832, and found a case, 
brought by E. Warren to the April term, 1830, in favor of 
Lowe, Taylor & Co. vs. Hardy Griffin, which is marked dis- 
missed at plaintiff’s cost; that he finds a case of Assumpsit, 
brought to the April term, 1832, by Tracy & Butler, in favor 
of Lowe, Taylor & Co. vs. Hardy Griffin, in which judgment 
was confessed at the October term, 1832, returnable to April 
term, 1833, in favor of Lowe, Taylor & Co. vs. Hardy Griffin, 
for principal $914 24, interest $70 37, and cost $8 37; that 
these cases and this fi. fa. were against Griffin individually, 
and not as executor, as appears from the dockets. A tran- 
script from the docket accompanied the depositions. 

The depositions of William Hair, proving that he removed 
from Laurens county in 1815, and did not leave a debt behind 
him; that he did not owe the estate of Benjamin Smith 
one cent, and if the executor returned a note or ji. fa. against 
witness it was not true, but fraudulent; that there was a 
William Hare residing in Laurens county when he left there. 

A transcript and statement from the Bench and execution 
dockets of Laurens Superior Court, duly certified to by the 
Clerk, of the case and fi. fa. mentioned in Thomas’s testimony, 
before given. 

Counsel for complainant excepted to the decision of the 
Court, repelling said testimony offered and rejected as afore- 
said. 

Counsel for complainant requested the presiding Judge, 
amongst other things, to charge the jury: “ Thatif an exec- 
utor or administrator sells the effects, assets, or choses in 
action belonging to the estate of his testator, or intestate, 
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without an order of Court, or other lawful authority to do 
so, but sells them at private sale, at a reduced price, he is 
chargeable with their nominal value.” 

This charge, the Court refused to give, and complainant 
excepted. 

At the request of counsel for the defendant, the Court 
charged the jury, amongst other things, as follows, to-wit : 

“That the inventory of the choses in action, promissory 
notes and books of account of Benjamin Smith, deceased, is 
merely prima facie evidence to charge the executor with 
them, as assets,—it may not be sufficient of itself, but that 
the evidence ought to go further, and show the money to 
have been collected, or was collectable. 

“That the returns of the defendant having been allowed 
by the Court of Ordinary of Laurens county, and adjudged 
by a Court of competent jurisdiction, are prima facie evi- 
dence of the correctness of the returns, and will be conclu- 
sive, unless reversed, or impeached for fraud or other cause. 

“ That the return of certain notes and accounts as desper- 
ate, cannot be impeached by evidence, simply of the solvency 
of the debtors ; that complainant must not- only show the 
debts to have been solvent, but that they were collectable, 
and that without such evidence, the judgment of the Court 
of Ordinary, allowing said accounts and notes as desperate, 
is conglusive. 

“ That whilst the appraisement is prima facie evidence of 
the value of personal property, it is not conclusive; that if 
the evidence shows any of the goods and chattels to have 
sold for less than the appraised value, and the sale was a fair 
and bona fide one, the defendant is only chargeable with the 
amount of such sales,” 

Counsel for complainant excepted to the charges ‘thus 
given. 

The jury returned a verdict in favor of the defendant. 

Counsel for plaintiff in error, asks a reversal of the judg- 
ment, on the ground: 

lst. That the Court erred in rejecting the depositions of 
Sears, Bailey, Fuqua, Thomas Hair, and the certified exem- 
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‘plification of the dockets of the case of Lowe, Taylor & Co, 
vs. Hardy Griffin. 

2d. That the Court erred in charging, as requested by 
counsel for defendant, and in refusing to charge, as requested 
by the complainant’s counsel. 








Henry Morean for plaintiff in error. 


Srrozrer and Irwin & ButTLeR contra. 
By the Court—JENKINS, J., delivering the opinion. 


The first exception appearing in this record is to the ex- 
clusion, by the Court below, of the testimony of the witness 
Sears, offered by the plaintiff. His evidence is certainly not 
very clear or very definite; but it does throw some light upon 
a transaction now enveloped in obscurity, which should have 
appeared, clearly and fully, just as it occurred in the returns 
of the defendant as administrator, to the Ordinary. It may 
be well to say here, at once, that the peculiar circumstances 
of this case seem to demand a relaxation of the rules of evi- 
dence, or rather, that conformity to the rule allowing the ad- 
mission of the best evidence of which the nature of the case 
admits, inevitably lets in such as is not of a very satisfactory 
or conclusive character. It is now more than- forty years 
since the transactions brought under investigation had their 
inception. The plaintiff was then a mere child, quite inca- 
pable of comprehending such of them as may have transpired 
in his immediate presence, and scarcely able to remember 
what may have been witnessed, but notcomprehended. Many 
persons who were either parties to, or witnesses of, the trans- 
actions haye passed away, whilst the memory of others has 
lost its grasp of ‘the facts. Charity, perhaps, requires us to 
concede that much of the vagueness and uncertainty of de- 
fendant’s answer is attributable to his own forgetfulness of 
things done by himself, after the lapse of so many years. 
We cannot, however, indulge a charity so abounding, as to 
excuse him for having failed to perform a duty required by 
the law of the land, in terms so simple as to be easily com- 
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prehended by the poorest capacity—the duty of making to 
the proper authority, to be recorded and preserved as a per- 
petual testimony thereof, annual returns of his receipts and 
expenditures as executor. When we come, in a more appro- 
priate connection, to consider that point, it will be seen how 
that duty has been performed. It is enough to say, here, 
that it has in part been so done, and in part so omitted, as 
to envelop the history of this case in a cloud of obscurity, 
and as to render the administration of full and equal justice 
a hopeless attempt. This malfeasance and non-feasance, on 
his part, imposes on the Court charged with the quest after 
truth, the necessity of admitting every thing not in absolute 
violation of the rules of evidence that may tend, even re- 
motely, to elucidate the case. 

Of this character is the testimony of Sears. It gives some 
clue to the amount of the debt due the estate of defendant’s 
intestate, to which he testifies, and to the practicability of 
realizing it by the exercise of due diligence. It does contain 
statements which a jury might and should well and carefully 
consider, in the absence of clearer proof, which it was the 
bounden duty of defendant to furnish. To exclude it from 


them, therefore, was error. So of the testimony of Bailey, 


the rejection of which furnishes the ground of the second 
exception. It tends to show the pecuniary condition of the 
defendant at the time he entered upon this administration— 
its apparent improvement shortly afterwards—his more lib- 
eral style of living, and freer expenditure, and his probable 
sources of revenue. It has a bearing upon the question 
raised by a charge in the bill, that he converted to his own 
use the assets of the estate, which he is now called upon to 
account for, and should have been admitted. We are con- 
strained to put our judgment upon the exception to the re- 
jection of Fuqua’s testimony, hypothetically. This witness 
testifies that he “ was acquainted with all those men ; witness 
was a merchant at the time, and sold them goods on time, and 
collected the amounts. They were all considered responsible 
for their contracts.” Who “those men” were, what “ the 
time,’ and what their relation to the estate, neither appears 
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from the witness’ answers nor the record. Doubtless the 
names of ‘those men,” and “that time,” are disclosed in the 
question he is answering, but the questions in all cases of 
depositions, taken under commission, are omitted in the brief 
of evidence. We can, then, only say, that if upon reference 
to the question or questions which elicited the answer above 
quoted, the names of persons are disclosed who are debtors of 
this estate, and whose debts were returned by the defendant 
as desperate, or were not accounted for, and if ‘that time,” 
of which he speaks, should fall within the range of defend- 
ant’s administration, the rejection of that testimony was error, 
So much of Fuqua’s evidence as relates to the general im- 
pression that defendant was administering the estate badly, 
and that his conduct was not that of an economical executor, 
was properly rejected. The testimony of the witness Thomas, 
and the transcripts from the dockets, as testified to, and as cer- 
tified by him, were, we think, erroneously ruled out by the 
Court, because they appear to furnish the best evidence the 
nature of the case, as exhibited by him, admitted of. The 
testimony of this witness, we think, brings the transcripts 
rejected within the operation of the Act of 21st Dec., 1819, 
Cobb’s Digest, 272, and the Act of 21st Dec., 1830, Cobb’s 
Digest, 273. 

The testimony of the witness Hair (without other evidence 
showing that he had been a debtor of this estate,) was prop- 
erly rejected, because he testifies that he owed the estate of 
Benj. Smith nothing, and that there was residing in the 
county of Laurens when he left there, another William Hair, 
or Hare. 

2. The next exception assigns error in the refusal of the 
Court to charge, as requested by plaintiff’s counsel, “ that, if 
an executor sell the effects, assets, or choses in action of the 
estate he administers, without an order of Court, or other 
lawful authority, at private sale and at a reduced price, he is 
chargeable with their nominal value.” We do not readily un- 
derstand what the nominal value of any of those subjects of 
administration is, except choses in action. We presume, the 
amount of indebtedness appearing upon the face of a chose in 
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action, is the “nominal value” referred to. But what is the 
nominal value of a mule, of a bolt of calico, or of a bedstead ? 
The true rule in the case made in the request, is that he is 
liable for the real value, if that can be ascertained, and is 
greater than the sum for which the thing was sold. In the 
case of a chose in action, if the real value cannot be ascer- 
tained, then the liability would be either the amount of sale, 
or the sum apparent upon the face of it, as the one or the 
other might be the larger sum. 

3. The next exception assigns as error, the following charge 
given by the Court, at the request of the defendant’s counsel, 
viz: “ That the inventory of the choses in action, promissory 
notes, and books of account of Benj. Smith, deceased, is 
merely prima facie evidence to charge the executor with them 
as assets ; it may not be sufficient of itself, but that the evi- 
dence ought to go further and show the money to have been 
collected or collectable.” 

This charge is obnoxious to the objection of inconsistency. 
The first clause assigns to the inventory the character of 
prima facie evidence, to charge the executor, whilst the lat- 
ter clause conveys the idea that it is not sufficient of itself, 
and that it is incumbent on the party seeking to charge the 
executor, to go further, to offer more stringent proof. We 
understand the effect of prima facie evidence to be, to shift 
the onus—to establish the fact in issue, unless rebutted by 
the party sought to be affected by it. But to say of evidence 
that is insufficient, that the party adducing it should have 
produced more, is to say that it does not shift the onws—that 
it is not prima facie evidence of the fact in issue. The in- 
struction given the jury “that it was necessary for the com- 
plainant to show that the money was collected or collectable,” 
was particularly objectionable, as applied to this case, and 
this is the form given to it—a rule to be applied to this 
estate—not a general rule of law. Conceding to the Court 
below, for argument, that the general rule is as declared in 
the charge, we should hold that this case is an exception. 
Looking to the inventory, as exhibited in the transcript, we 
find no schedule setting out the names of debtors, and the 
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sum due by each, and the class to which the debt belonged, 
But at the foot of the inventory and appraisement of chattels, 
are two items, one of which specifies the aggregate of debts 
by promissory notes, and the other the aggregate of debts in 
open account. The inventory does not exhibit the name of 
any debtor, nor the amount of any debt. When this plaintiff 
arrived at years of maturity, he could not, by recourse to the 
records of the Ordinary, acquire any specific information 
whatever on these points from the inventory—and now, that 
he resorts to the conscience of the defendant, he is not assisted, 
There is no inventory, there are no uncollected notes produced, 
no schedule of them exhibited, no books of account produced. 
The annual returns show no money collected. Under this 
state of things, with these shamefully meagre returns, how 
is this plaintiff to go back to the days of his early childhood 
and “show that the money was collected, or collectable”? 
There was error in this charge. 

4, Again, the plaintiff in error excepts to the charge of 
the Court, given at the request of defendant’s counsel, in the 
language following: “ That the returns of the defendant hay- 
ing been allowed: by the Court of Ordinary of Laurens 
county, and adjudged by a Court of competent jurisdiction, 
are prima facie evidence of the correctness of the returns 
used, will be conclusive, unless reversed or impeached for 
fraud or other cause.” 

This is, undoubtedly, the general rule of law, as applied to 
returns made in conformity with law, and upon the face of 
which there is no reason apparent for suspecting that they 
are illegal or fraudulent. If, for example, the Ordinary 
should pass and record accounts not verified, or containing a 
return of large expenditures wholly unsustained by vouch- 
ers, surely such returns would not make a prima facie case 
for the executor or administrator returning them. By the 
Act of 18th Dec., 1792, Cobb’s Dig., 306, executors and 
administrators are required, annually, to render to the Re- 
gister of Probates, (Court of Ordinary,) a just and true 
account, upon oath, of the receipts and expenditwres of such 
estates, the preceding year. By reference to the returns, as 
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certified and exhibited in evidence, we find that, having qual- 
ified as executor, in the early part of the year 1819, the 
defendant made, after the return of the inventory and 
appraisement, but six returns, as follows: ‘Three returns of 
expenditures, made severally in the years 1820, 1824 and 
1828. Areturn of sales made in 1821, on twelve months’ 
credit, not verified, and the proceeds never brought into his 
annual returns. A return of a cash sale, made in 1828, not 
verified, amounting to $80 25, which is the sole acknowledg- 
ment, in all his returns, from first to last, of cash received. 
Lastly, a return, made 5th September, 1825, of desperate 
debts. 

Thus, it is seen, there are but three returns, strictly of the 
description denominated “ annual,” with an interval between 
the first and the last of eight years. He did not, then, make 
annual returns of receipts and expenditures. Again, it 
appears that in neither of these three returns is there 
acknowledged the receipt of one cent of money. Whilst 
there are three returns of expenditures, there is no return of 
receipts, save the unverified account of a cash sale, above 
mentioned, which, for lack of verification, is illegal. We 
do not question, that in the course of a long administration, 
there may be one or more returns, entirely true and legal, 
showing only expenditures. But what shall be said of an 
administration of an estate, the inventory of which shows 
personalty, amounting to $17,344 99, (besides several hun- 
dred acres of land,) commenced more than forty years since, 
never closed to this day—in which there have been but three 
returns of expenditures and none of receipts. 

Again, the inventory shows that he rendered to the 
appraisers an aggregate of debts due to the estate, of $9,621- 
97. More than six years after the date of this inventory, (a 
lapse of time sufficient for the collection of all collectable 
debts, and for the bar of the statute of limitations to have 
attached to all debts due at that time,) he made a return of 
desperate debts, amounting to $2,123 98. What has become 
of the remainder of $7,500? The presumption of law is 
that this remainder was collected ; but when collected, how 
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much interest collected’upon it? Why not returned as col- 
lected? It is impossible to resist the conclusion, that these 
returns are illegal—are fraudulent. They stand before the 
Court self-impeached. They make no prima facie case for the 
executor, they are to be taken “most strongly against him; 
they call for the opening widely of the door for the admis- 
sion of evidence in behalf of the plaintiff, and the stringent 
administration of the law against the defendant. We take 
it for granted that the attention of his Honor, the Judge of 
the Court below, was not called to the character of these 
returns, and that, in the absence of such a call, and in the 
hurry of a nisi prius trial, he had not (enveloped as they 
are in a terribly voluminous record,) found opportunity to 
scrutinize them. With more enlarged privileges of time and 
opportunity, we have felt ourselves severely tasked by the 
investigation, and doubt not that, upon careful scrutiny, he 
will arrive at our conclusion. At all events, we are con- 
strained to hold that there was error in this charge, as applied 
.to these returns. : 

5. Error is further alleged against the following charge: 
“That the return of certain notes and accounts, as desperate, 
cannot be impeached by evidence simply of the solvency of 
the debtors; that complainant must not only show the debts 
to have been solvent but collectable; and that without such 
evidence, the judgment of the Court of Ordinary. allowing 
said accounts and notes as desperate, is conclusive.” 

We think this charge goes rather far in favor of the de- 
fendant. It should, on this point, have been to this effect : 
“The judgment of the Court of Ordinary, allowing a schedule 
of desperate debts, is prima facie evidence in favor of the 
defendant, and of course conclusive, unless rebutted. But it 
is competent for the plaintiff to prove in rebuttal that the 
debtors named in the schedule were solvent, and that, by the 
use of due diligence, payment might have been enforced ; 
that such evidence, if credible, was sufficient to shift the 
onus, and require the defendant to show why these debts were 
not collected ; and that it was the province of the jury to 
’ determine, from all the evidence, whether or not the defend- 
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ant should be charged with any debts standing in that class. 
If there be satisfactory evidence of the solvency of a debtor, 
during several consecutive years, a debt due by him in the 
first of those years, can scarcely be desperate. Such evidence 
should have been received, and the question of liability re- 
ferred to the jury. 

-~ For the reasons assigned, we have no hesitation in reversing 
the judgment of the Court below, and sending the case back 
for a rehearing. 

Judgment reversed. 





BEALL vs. LEVERETT, Adm’r. 


1. The Transferree of a Promissory Note, payable one day after date, to 
which, on suit brought, a plea of failure of want of consideration is 
interposed, is not, in the absence of all proof on the subject, entitled 
to the benefit of the presumption that he took the note before due, and 
without notice; such holder does not occupy the position of an inno- 
cent purchaser. 

2. A new trial will not be granted, on the ground that the verdict was 
against the evidence, when, from the facts in proof, the jury might 
reasonably have arrived at a conclusion that will support the verdict. 


Assumpsit, in Webster Superior Court. Tried before 
Judge PerKmns, at the September Term, 1860. 


This was an action brought by Erasmus T. Beall, as bear- 
er, against Martin M. Leverett, as administrator of John 
R. Leverett, deceased, to recover the amount of a promissory 
note, made by John R. Leverett, in his lifetime, payable to 
H. W. Jernigan, or bearer, dated the 13th of December, 
1848, and due one day after date, for two hundred dollars. 

The defendant resisted the plaintiff’s recovery on the 
ground that the note was given in consideration of an agree- 
ment, on the part of Jernigan, to wait on, physic, and try to 
eure the said John R. Leverett of a cancer with which he 
was at the time afflicted ; that said Jernigan was to continue 
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these efforts to cure during the lifetime of said John R. Ley- 
erett, unless a final cure was sooner effected ; said Leverett, 
in the meantime, paying said Jernigan for board and medi- 
cines ; that said John R. Leverett did pay for the board and 
medicines furnished, but Jernigan wholly failed to perform 
his part of the agreement, and that the consideration of the 
note had wholly failed. 

The defendant also pleaded a partial failure of the consid- 
sideration of said note. 

On the trial of the case in the Court below, the plaintiff 
introduced and read, in evidence, the note sued on, and closed 
his case. 

The defendant proved, by the depositions of Mrs. Jane 
Foreman: That she was boarding at the house of Henry W. 
Jernigan, in Glenville, Alabama, in December, 1848, for the 
purpose of being cured by Jernigan of a cancer with which 
she was then afflicted, and that she heard Jernigan say that 
John R. Leverett was to pay him for board and medicines, 
and give him four hundred dollars, if Jernigan cured him of 
the cancer under which Leverett labored, and that if he failed 
to cure him, he was to attend to him during life for two hun- 
dred dollars; that Leverett died in the year 1850, and she 
has heard that Jernigan is dead, but does not know it to be 
true. 

The defendant also proved, by the deposition of Clement 
A. Chatham: That, as a physician, he attended John R. 
Leverett in his last sickness; that said Leverett died of a 
cancerous affection of the inguinal glands, primarily located 
in the penis; that the patient detailed to the witness the fol- 
lowing history of the case, to-wit: that some months before 
the visit of witness the cancer made its appearance in the 
glands of the penis, but that, for the last few months, those 
glands had continued to enlarge, and that they had been en- 
larged previous to the amputation of the affected member ; 
that the witness first found the glands in a state of ulceration 
and suppuration, and they so continued until they caused his 
death from hemorrhage; that the attendance of witness upon 
said Leverett. was after he returned from Alabama, and 
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that Martin M. Leverett, as administrator, paid the bill of 
the witness; that, for some two months previous to his death, 
the witness frequently visited said Leverett, for which he 
made no charge, as he felt certain he must die; that said 
Leverett was at his own residence, in Stewart county, all the 
time witness attended him, and that he died at his residence. 

The defendant also proved by Elias Beall: That he heard 
a conversation between Erasmus T. Beall and John R. Lev- 
erett, in which Beall told Leverett that he must not think 
hard of his suing him, for that Gachet had sent the note over 
to him for collection; that Leverett said he had been to see 
Jernigan in Alabam,a to be cured of a cancer; that he had 
given Jernigan his note for two hundred dollars ; had paid 
him some money, and was to pay him more provided he 
cured him of the cancer. 

The testimony then closed, and the presiding Judge 
charged the jury, who returned a verdict for the defendant. 

Council for the plaintiff then moved for a new trial, on the 
grounds following, that is to say: 

1. Because the verdict of the jury is contrary to the fol- 
lowing charge of the presiding Judge: “That in order for 
the jury to find for the defendant, provided he has made out 
his defence, they must be satisfied from the evidence that 
either said Beall or Gachett came into the possession of the 
note after it became due, or if he took it before due, then, in 
that case, that he took it with notice of the failure of the 
consideration in whole or in part.” i 

2. Because the verdict is contrary to the following charge 
of the presiding Judge, that is.-to say: “That if the jury 
believed from the evidence, that in consideration that Jerni- 
gan would treat and endeavor to cure Leverett of a cancer, 
and would board the said John R. Leverett, and furnish 
him with medicines, that he, Leverett, was to pay Jernigan 
$200 certain, and was to pay him for his board and medi- 
cines, and the further sum of $200 if he effected a cure, and, 
if necessary, Jernigan was to practice upon him the balance 
of his life, and that the note sued on was given in part per- 
formance of such contract—then, to enable the defendant to 
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make out his defence, he must make it appear that said Jer- 
nigan failed, in whole or in part, to perform his part of the 
contract. But if it appeared that Jernigan was not in fault, 
but that Leverett failed to apply to him for medical treat- 
ment, pursuant to the contract, then Leverett was in fault, 
_and the defence could not be sustained.” 

3. Because the verdict was contrary to the following 
charge of the presiding Judge, to-wit: “That if it should 
appear from the evidence, that Jernigan was to treat and 
endeavor to cure Leverett at the residence of Jernigan, in 
Glenville, Alabama, then Jernigan was not bound to visit 
and treat said Leverett at his residence in Stewart county, 
Georgia.” , 

4, Because the verdict of the jury was contrary to the evi- 
dence, decidedly and strongly. 

5. Because the verdict was contrary to the law. 

The motion for a new trial was overruled, and the writ of 
error is prosecuted in this case to reverse that decision of the 
presiding Judge. 


B. 8. Worrixt for plaintiff in error. 


E. H. Beauu for defendant in error. 
By the Court.—Liyon, J., delivering the opinion. 


The only question made in this case is, whether the verdict 
is contrary to law and the evidence. 

Counsel for plaintiff in error insists that it is: 

1. Because there is no evidence but that the plaintiff, or 
those under whom he holds, was a bona fide holder of the 
note without notice of the want of consideration set up by 
defendant. 

This position assumes that the onus lies on the defendant 
to show that the plaintiff took the note after its maturity. 
Ordinarily, that is when the note has some time to run from 
execution to maturity, this is true; but we do not think that 
principle applies to notes like this, due one day after its 
date; for the time run is so short that it is not probable 
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that it should be put into circulation before maturity, at least 
not sufficiently so to raise such a presumption in favor of 
the holder. Notes given due and payable at the time of their 
execution, or at one day after date, do not belong to that 
class of paper intended for negotiation and circulation for 
commercial purposes, in which all the presumptions are in 
favor of the holder, in order to protect innocent purchasers, 
and to encourage and foster their circulation ; but they are 
given more as an evidence of indebtedness by the maker to 
the payee. In all such paper there is no intention by the 
maker, or expectation on the part of the payee or holder, that 
the note will be paid on the next day when it becomes due 
and payable. We cannot, therefore, hold that the verdict 
was contrary to the evidence in this particular. If the plain 
tiff had shown affirmatively that the note had passed, bona 
fide from the payee before it was actually due, and without 
any notice of the defence, or the purpose for which the note 
was given, we are inclined to think, though not positive even 
as to that, that he would have been protected from this 
defence. 

2. Because there is no evidence but that the payee, Jerni- 
gan, fully performed his part of the contract, or offered to do 
so, and that, therefore, the verdict was against law and the 
evidence. 

To dispose of this position, it is necessary to advert to the 
facts. Jernigan, the payee, residing in the State of Ala- 
bama at the date of the note, professed to be able to cure 
John R. Leverett, the maker of the note, and the defend- 
ant’s intestate, of a cancer, with which he was afflicted at that 
time—at least, he offered to do so—and agreed to board the 
intestate and furnish medicines for that purpose, whilst he 
was treating the disease; and in consideration of this promise 
and agreement on the part of Jernigan, the intestate promised 
to pay Jernigan the sum of $200, which was to be paid cer- 
tainly, whether a cure was effected or not, and the additional 
sum of $200, in case a cure was effected ; besides this, Lev- 
erett was to pay for his board and the medicines furnished, 
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and Jernigan was to attend to Leverett as long as he lived, 
for the $200. 

It is not doubted but that the note was given upon this 
consideration ; it was given at the time the contract was 
made, in December, 1848; there were no other dealings 
between the parties. If the fact that this contract formed 
the consideration of the note had been denied, the jury would 
have been fully authorized, from the facts, in the absence of 
all other proof, to have so found. But was the note given 
in liquidation of the sum to be paid certainly, or for that 
dependant on acure? The only evidence upon the subject, 
is the declarations of the maker, as testified to by Elias Beall, 
and that went to the jury as evidence, that he, Leverett, 
had been to Jernigan to be cured of a cancer; that he had 
given said Jernigan his note for $200; that he had paid him 
some money, and was to pay him more previded he cured him 
of the cancer. <A fair interpretation of this statement is, 
that although he, Leverett, had given to Jernigan his note 
far $200, on account of this contract, yet he was not to pay 
him any more money on that account, unless Jernigan suc- 
ceeded in curing him of the cancer. Considering this as a 
fact, and the jury had a right to so consider, if they so 
believed, this note was not given for the sum certain, but the 
sum conditional, and, in that view, the verdict was not only 
not against, but with the evidence, as no cure was ever made 
by Jernigan of the cancer. 

We frankly admit that the evidence is not very satisfac- 
tory, but we cannot say that the verdict is so much against 
the evidence as to require us to interfere with the discretion 
of the Court below in refusing a new trial; and, as this is 
the only question in the case, the judgment of the Court 
below must be affirmed. 

Judgment affirmed. 
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GILLIAM vs. THE STATE OF GEORGIA 


1. Upon a motion to enter up judgment for a witness’ fee, on an indict- 
ment, when the defendant had been convicted, and on which motion 
an issue has been made up and submitted to the jury for trial, the sub- 
peena under which the witness attended, with the endorsed affidavit 
thereon of the number of days in attendance, the distance traveled, ete., 
with an order of the Court approving the bill, and ordering it to be 
paid by the county treasurer, is sufficient proof, prima facie, under 
the statute, to authorize the motion to prevail. The same being a 
substantial compliance with the act regulating the collection of wit- 
neses’ fees in criminal cases. 

2. In such case, when the defendant offers no proof in support of the 
grounds taken in his issue tendered, a verdict of the jury is unneces- 
sary; the Court should withdraw the issue, and order the judgment to 
be entered. 


Motion to enter up judgment for witness’ fees, in Dough- 
erty Superior Court, decided by JuDGE ALLEN, at the 
December Term, 1861. 


The facts and questions presented by the record in this 
case are as follows: 

v Joab J. Gilliam was convicted of an assault and battery, 
and sentenced to pay a certain fine, and the costs of the pros- 
ecution. He paid the fine and all the costs, except the fees 
of the witnesses. Christianna Axon was subpcenaed as a wit- 
ness in said case, in behalf of the State, and when the pros- 
ecution terminated, she made out an account against the 
county of Dougherty, for her attendance, under the sub- 
peena, twenty-six days, $25; and for traveling to and from 
Court, two terms, whilst she lived in the county of Calhoun, 
a distance of twenty-six miles from thevplace of trial, $6 45, 
and also for traveling to and from Court two terms, whilst 
she lived in the county of Decatur, a distance of sixty miles 
from the place of trial, $16 45. This account was verified 
by the affidavit of the witness, made on the subpeena. Upon 
this showing, the presiding Judge passed an order: “That 
the amount of said account be taxed in the bill of costs, and 
that the county treasurer pay the same out of the county 
funds.” 
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At the June Term, 1860, a rule nisi was taken, reciting 
the foregoing facts, and that the Clerk had failed, by mis- 
take, or other cause, to tax in the bill of cost the fees due to 
said witness, and requiring the said Joab J. Gilliam to show 
cause why judgment should not be entered up against him 
for the costs and fees due to said witness. 

In answer to this rule, Gilliam alleged: That no witness 
residing out of Dougherty county, had ever been subpcenaed 
in said case; that the witness charged more in said account 
than was due her, both for attendance and mileage; that she 
attended Court under subpcena in civil cases, and other State 
cases, and was entitled to pay only on one subpeena; and 
that before he was discharged from custody by the sheriff, 
he paid all the cost that was due from him in said case. 

The issue thus made up, was submitted to a jury at the 
December Term, 1860. 

On the trial of the case, the plaintiff read in evidence 
the bill of indictment, with the verdict and judgment thereon, 
and a receipt to the defendant for the fine, and all cost, except 
witness’ fees ; also, the subpcena, the account of witness, the 
‘ affidavit verifying the same, and the order of the Judge 
directing the amount to be taxed in the bill of cost, and paid 
by the county treasurer, and closed the case. 

Counsel for defendant moved a judgment of non-suit against 
the State, which was overruled. The jury then returned a 


verdict for the State. 
The error assigned, is the refusal of the Judge to grant 


the non-suit moved for. 





Srrozier & Smitu for plaintiff in error. 


WARREN & WARREN for defendant in error. 


By the Court.—Lyon, J., delivering the opinion. 


The plaintiff in error had been convicted of assault and 
battery in the Superior Court of Dougherty county, and 
fined $50 and costs of the prosecution. In entering up 
judgment for the costs against him, the Clerk had neglected 
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to tax in the bill of costs the fees of a witness in said case, 
amounting to the sum of $74 465. 

This fact being made known to the Superior Court of 
Dougherty county, at the June Term, 1860, of that Court, a 
rule nisi was granted, calling on the plaintiff in error to show 
cause why judgment should not be entered up against him 
for the costs so omitted to be charged in the original judg- 
ment. 

Plaintiff in error, in answer, showed, for cause, various 
reasons why the rule nisi should not be allowed; but, as 
none of them were relied on in the trial, it is unnecessary to 
notice them. 

Upon the answer, however, an issue was made up, and the 
parties went to trial, at the December Term, 1860. 

Counsel representing the motion tendered in evidence the 
original subpeena to the witness, with an affidavit, endorsed 
thereon, of the witness of the number of days she had been 
in attendance on the Court as a witness, and the number of 
miles she had traveled to the Court, from the respective 
counties in which she resided at the time of her attendance. 
To this evidence plaintiff in error objected, which objection 
was overruled by the Court, and the evidence went to the 
jury. The bill of indictment, with judgment of conviction, 
and an order of the Court passing upon the account of the 
witness, as sworn to on the back of the subpoena, and order- 
ing the same to be taxed in the bill of costs, and to be paid 
to the witness by the treasurer of the county funds, were 
also put in evidence. When the evidence was closed, the 
plaintiff in error moved that the Court award a non-suit, 
meaning, we suppose, that the Court should, on this evi- 
dence, discharge the rule nist. The. Court refused the mo- 
tion, and the plaintiff in error complains that the Court 
erred, 

1. In allowing the subpeena, with the endorsed affidavit of 
the witness, to go to the jury as evidence. 

2. In refusing the motion to discharge the rule nisi. for 
want of sufficient evidence to make out a case against the 
plaintiff in error. These are the two questions made by this 

8 
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record. We will consider them together, as they will form 
but one, and that is, whether, upon the case, the motion to 
enter up judgment ought to have beenallowed by the Court? 

The Act of 30th December, 1836, Cobb, 279, providing 
for the compensation of witnesses who are compelled to at- 
tend on Courts, as witnesses for the State, in counties other 
than those of their residence, enacts that such persons shall 
be entitled to the fees therein stipulated, upon making aff- 
davit before certain officers, “to the number of days he or 
she has been in attendance on the Court, and the number of 
miles traveled in going to and returning from the Courts ;” 
which affidavit, when countersigned by the Clerk of the Court, 
becomes a warrant on the county treasurer for the amount ° 
due on the same, to be collected out of the defendant for the 
use of the county, when the same has been paid ont of the 
county funds, in case of conviction, in the same manner as 
other costs. 

To fix the liability of a convicted defendant for the wit- 
ness’ fees, it is only necessary to show a substantial com- 
pliance with the provisions of that act on the part of the 
witness and the Court. Here, the witness had made the 
affidavit required, and in the manner required. It does not 
appear that the same was countersigned by the Clerk of the 
Court; if it was, then nothing more was necessary in the 
absence of rebutting proof; but it does not appear that the 
affidavit was not countersigned by the Clerk, and, in the ab- 
sence of affirmative proof of that fact, the presumption is 
that it was so countersigned. Whether the affidavit was so 
countersigned or not is immaterial in this case, for after the 
affidavit was so made, it was submitted to the Court, who 
approved, and ordered the same to be paid out of the funds 
of the county, and taxed in the bill of costs of the case, and 
this, in the opinion of this Court, was a substantial compli- 
ance with the requirements of the act, and fixed the liability 
of the plaintiff in error for the payment of the same. Of 
course, the plaintiff in error was not excluded thereby from 
showing that the affidavit was false, that she did not attend 
the stated number of days, or travel the distance charged, or 
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that she was a citizen of Dougherty, and therefore not enti- 
tled to so much compensation ; and this was what he pro- 
posed to do, and for that purpose an issue was allowed him 
by the Court to be tried by a jury. 

2. But, as he offered no evidence to support his issue, the 
intervention of the jury was wholly unnecessary. The Court 
did right to refuse the motion to discharge the rule nisi; in- 
deed the Court ought to have made the rule absolute without 
submitting it to the jury, there being no evidence whatever 
offered by the plaintiff in support of this issue. 

Judgment affirmed. 





WILLET vs. PRICE. 


1. Where one is served with summons of garnishment, under the attach- 
ment Act of 1856, and fails to make answer at the first Term, and 
again at the second, until after judgment is had by the plaintiff on his 
attachment debt, and after judgment is given by the Court against the 
garnishee for the attachment debt, he being still in default, the answer 
coming in after this, although at the same Term, and on the same day 
in which judgment was rendered, comes too late to benefit the gar- 
nishee. ‘The Court, under the circumstances, has no power to relieve 
him from the judgment so decided against him. 


Certiorari, in Sumter Superior Court. Decided by Judge 
ALLEN, at the October Term, 1860. 


The record in this case exhibits the following facts, to-wit : 

John Y. Price sued out an attachment against George A. 
Brown, returnable to the May Term, 1857, of the Inferior 
Court of Sumter county, in which Asabel A. Willet was 
served with a writ of garnishment requiring him to appear at 
the said May Term, 1857, of said Inferior Court, then and 
there to answer, on oath, what he was indebted to, or what 
effects of the said George A. Brown he then had in his 
hands, or did have, at the time of serving said summons of 
garnishment. The said Asabel A. Willet failed to appear 
at said May Term, 1857, and failed to answer said summons 
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at said term. At the November Term, 1857, of the said 
Inferior Court, Price obtained a verdict and judgment against 
said Brown for $3,523 63, principal, with interest thereon 
from the 23d day of February, 1857. The verdict and 
judgment were obtained, in the forenoon, and after the same 
were obtained, the counsel of Price moved to ehter upa 
judgment against the said Willet, as garnishee, which motion 
the Court then granted, and judgment was entered against 
said garnishee for the amount of the plaintiff’s judgment 
against Brown, the defendant, inasmuch as the said gar- 
nishee was still in default, and had failed to answer said 
summons of garnishment. On the same day, but after said 
judgment against the garnishee had been rendered, the said 
Willet appeared in Court and filed his answer to said sum- 
mons of garnishment, in which he denied being indebted to 
the said George A. Brown in any manner, either at the time 
the garnishment was served, or at any time subsequent thereto ; 
and that the only effects of the said Brown that he then had 
in his hands, er that he did have at the time the summons 
was served, was a note on A. A. Danforth for $47 61; and 
some other notes and fi. fas. set forth in his answer, and all of 
which were in the hands of J. M. Coker and William L. 
Johnson, arbitrators, and which were subject to the order and 
disposition of the Court. Immediately after the filing of 
said answer, the said Willet, by his counsel, made a mere 
verbal motion to the Court to set aside said judgment against 
the garnishee, upon the ground that the filing of said answer 
subsequently to the judgment, and during the Term, and 
before the jury was discharged, was a compliance with the 
requirements of law, which motion was then and there, at 
said November Term, 1857, overruled by the decision and 
judgment of the Court. The minutes of Court do not show 
the motion or the judgment pronounced by the Court thereon. 

At the January adjourned Term, 1859, of said Inferior 
Court, counsel obtained a regular rule nisi, calling upon the 
said John V. Price to show cause why said judgment should 
not be set aside and vacated, on the same grounds stated in 
the verbal motion aforesaid. This rule nisi was regularly 
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served upon the counsel of Price, and Price responded under 
oath to said rule nisi, alleging the facts hereinbefore set forth, 
and upon the hearing of said rule nisi, and the said answer 
thereto, the Court passed the following order, to-wit : 

“A rule nisi having been served on John V. Price, to 
show cause why said judgment should -not be set aside, and 
the said John V. Price having responded in writing under 
oath, which response is admitted to be true, it is ordered and 
adjudged by the Court that the said rule nist bé discharged, 
upon the ground, that the Court passed upon said motion at 
the November Term, 1857, and that the case has been deter- 
mined by this Court, in which Asabel A. Willet has acqui- 
esced for two years.” This order and judgment was excepted 
to, according to law, and the case was carried by writ of 
certiorari, toghe Superior Court of Sumter county, and upon 
the hearing, was dismissed by the presiding Judge. This 
decision is the error complained of. 


S. C. Exam for the plaintiff in error. 


J. J. ScaRBorRoUGH and McCoy and Hawkins, contra. 
By the Court.—Lyon, J., delivering the opinion. 


John V. Price having prayed an attachment against 
Geo. A. Brown, returnable to the May Term, 1857, of Sum- 
ter Inferior Court, caused a summons of garnishment to be 
served on Asabel A. Willet, returnable to that term of the 
Court. To this summons Willet failed to make answer at 
the return term, and at the November Term, 1857, after the 
plaintiff in attachment, Price, had obtained judgment on the 
attachment against the principal debtor, Brown, the Court, 
on motion of plaintiff’s counsel, gave judgment against the 
_garnishee, Willet, for the principal and interest of the attach- 
ment debt, he having failed to make any answer up to 
that time. After the judgment was thus rendered by the 
Court, Willet, the garnishee, came in and filed his answer, 
denying indebtedness, ete., and moved the Court, verbally, to 
set aside the judgment rendered ayainst him in said cause, 
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which motion the Court refused. Willet took no further 
steps to relieve himself from this judgment, or to enforce his 
motion to set aside the judgment, until an adjourned Term of 
the Inferior Court of Sumter county, held in January, 1859, 
when, upon the application of Willet, that Court granted a 
rule nisi, calling on Price to show cause why the judgment 
should not be set aside, on the ground that he, Willet, at the 
same term, and on the same day on which judgment had 
been rendered against him, but afterwards, had filed his 
answer thereto, etc., to which rule nist Price answered in 
writing, and, on oath, reciting the facts as stated above. 
Upon the coming in of that answer, Willet, by his counsel, 
moved to make his motion to set aside the judgment, abso- 
lute, which motion the Court refused, and discharged the 
rule nisi. To this judgment of the Inferior Qourt, Willet 
sued out a writ of certiorari, and upon the hearing thereof 
before the Superior Court, that Court refused the application, 
and discharged the writ, and that is the decision complained 
of before us. 

The Attachment Act of the 4th of March, 1856—Pam., p. 
29—enacts, that when the garnishee fails to appear and 
answer at the Term of the Court at which he is required to 
appear, the case shall stand continued until the next Term 
of the Court, and if he shall fail to appear and answer by 
the next Term of the Court, the plaintiff in attachment may, 
on motion, have judgment against him for the amount of the 
judgment he may have obtained against the defendant in 
attachment, ete. 

The garnishee was required to answer at the return term 
of the summons; having failed to do this, the law, for his 
benefit, allowed the case to stand continued until the next 
term, so that he might have the fullest time and opportunity 
in which to be heard in answer to the summons. The next 
term comes, and there is still no answer, although the statute 
expressly provides that, unless the answer is made by that 
time, the plaintiff shall have judgment against him ; not only 
that, but the case is regularly called, tried, and judgment 
rendered, in strict compliance with the statute ; and after all 
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this, the garnishee appears and files his answer, without the 
slightest excuse for his not having filed it earlier. In the 
opinion of this Court, the answer came too late to benefit 
the garnishee. The construction that we give this act is, 
that the answer must, at least, be made and filed before judg- 
ment is had against the garnishee. After the judgment had 
been pronounced, and the rights of the plaintiff in attach- 
ment fixed, by what right, or under what rule of law, could 
the Court have opened and set aside its own judgment, pro- 
nounced in strict obedience to the statute? We are at a loss 
to imagine on what principle the application is founded. 

If it be true that the garnishee was not indebted to the 
defendant in attachment, nor had his effects in hand, as is 
stated in his answer, then the case is an’ exceedingly hard 
one; but it was brought on the garnishee by his continued 
and wilful neglect of the plain and positive requirements of 
the statute; and, from the consequences of such conduct, 
this Court, nor any other, has the power to relieve him on 
the case made. 

Judgment affirmed. 





WALKER, Ex’r, vs. Griae@s. 


1. The subsequent promise to take a case out of the statute of limita- 
tions, must specify, or plainly refer to the particular demand or cause 
of action, to be renewed or created by it. 

2. Where the promise relied on refers to notes generally, without speci- 
fying amounts, dates, etc., the promise is insufficient. 

3. If the plaintiff, to identify the note sued upon, as the subject of the 
written promise, introduces other proof which fails to satisfy the jury 
on this point, this Court will not interfere to control their finding, 
although the Court may be of the opinion that the aliunde testimony 
preponderated against the conclusion of the jury; especially when the 
party sought to be charged is a surety, and the debt has been barred, 
as to him, for many years. 


Assumpsit, in Webster Superior Court. Tried before 
Judge Perks, at the September Term, 1860. 
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This was an action, brought by John H. Walker, as exec- 
utor of Joel Walker, deceased, against James Griggs, to 
recover the amount of a promissory note, made by James A, 
Merriwether, as principal, and James Griggs, as security, pay- 
able to the said Joel Walker, or bearer, dated the 23d of 
December, 1840, due the 25th of December next thereafter, 
for $2,653 52, with interest from date, if the principal should 
not be punctually paid. 

There were also counts in the declaration, alleging a new 
promise to pay the note, which new promise was embodied 
in certain letters hereinafter set forth. 

The defendant resisted a recovery by the plaintiff, on the 
ground that the note sued on had been paid, and also that 
the plaintiff’s cause of action, if any, was barred by the 
statute of limitations. 

On the trial of the case in the Court below, the following 
testimony was adduced, to-wit: 


Evidence for the Plaintiff. 


The original note, of which the following is a copy, with 
the credits thereon, all of which credits were proven to be 
in the handwriting of James A. Merriwether, except the last 
one, which was proved to be in the handwriting of J. Adams, 
administrator of James A. Merriwether : 

“By the 25th of December next, we, or either of us, 
promise to pay Joel Walker, or bearer, twenty-six hundred 
and fifty-three 52-100 dollars, with interest from date, but, if 
the principal is punctually paid, the interest to be remitted. 

“ JAMES MERRIWETHER. 
“ JAMES GRIGGS, Security. 
“23d December, 1840.” 


“ Received, $135.00, May 1, 1845. 

“ Received, $98.23, July, 1845. 

“ Received, $138.55, February 12, 1849. 

“ Received, seven hundred and fifty dollars, May 28th, 
1851. 

“ Received, of J. Adams, administrator of J. A. Merri- 
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wether, deceased, the sum of fourteen hundred and fifty-four 
29-100*dollars, in full of the amount decreed to be paid to 
this note, by said administrator, and in full of the estate in 
the hands of said administrator; said decree rendered at 
April Term, 1856, of Putnam Superior Court. 
Joun H. WALKER, Adm’r. 
“ October Ist, 1856.” 


An original letter, of which the following is a copy, to-wit : 


Eatonton, Ga., February 6, 1857. 
“ James Griggs, Esq.: 

“ DEAR Sir: Mr. John H. Walker not having come here 
as I expected, I have not seen him in reference to the note 
you left with me on Mr. Wesley Griggs to sell to Walker. 
I received your message, through Mr. Gatewood, to sell the 
note to any one else, and not wait for Walker. I saw Mr. 
Cullen Reed; he may take it at 10 per cent. off, if he can 
raise the money—promised to see me again about it. If he 
will take it at that rate, it will be about the best that I can 
do for you. Nothing definite having been done by you in 
reference to paying the notes, Mr. Walker holds the late 
Judge Merriwether end you as his security. I thought it 
best to write to you about the same, before they were put in 
suit. The decree passed at last September Court, directing 
what amount was to be paid by me as administrator of Judge 
Merriwether on said claims, in full of all the estate of Judge 
Merriwether in my hands—the balance falls on you. The 
papers will have to be sued; if a definite arrangement is not 
shortly made to prevent it. I will write to Mr. Walker to- 
day. How would it suit you to pay the note on Mr. Wes- 
ley Griggs on these notes, and give your note for the balance, 
and get indulgence from Walker for the balance, and also 
get him to indulge you on the fi. fa.? Or, if Walker is wil- 
ling—and I think he ought to be—for you to give your note 
for the unpaid balance on these notes, on which you are secu- 
rity for Judge M., and give you further indulgence. As it 
is, I feel bound to write to Walker about the notes, and see 
what direction he will give in the business. If you and he 
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had met here, you might have made some arrangement about 
these papers, but, he not coming, and you leaving before the 
business was adjusted, leaves me only where Walker put me 
when he desired the notes to be sued for the unpaid balance, 
Be pleased to answer this on receipt of it that I may know 
what to depend tpon, otherwise, unless Walker gives a differ- 
ent direction, the papers will have to be put in suit. I hope 
it will meet Walker’s views to give you further indulgence, 
but that is between you and him. He wanted the papers 
sued to March Court next, for the unpaid balance, and hence 
I write, in order to know what shall be done. 
“ Respectfully, J. ADAMS.” 


An original letter, of which the following is a copy, to-wit: 


“Preston, 10th February, 1856. 
“ J. Adams, Esqr.: 


“ Dear Sir: I have just received yours of the 6th. I 
regretted very much my not seeing Mr. Walker in Macon, 
He had just left. I wrote to him from there to be certain 
to meet me in Eatonton at March Court, that I was very 
anxious to see him, and try to make some arrangements with 
him in the notes of Judge Merriwether, without suit. I be- 
lieve I can give him satisfaction without suing, for I am 
truly tired of paying cost and being sued. I would rather. 
greatly, settle the matter without further expense. The money, 
raised from the note on Wesley, that is in your hands, will 
all be paid to John H. Walker’s claims; but I have prom- 
ised Wesley that the last note shall go to the payment of the 
ji. fa. that is open against him, which I believe to be just. 
I, perhaps, will bring some money with me when I come to 
Putnam; if so, it will be paid on the Merriwether note. I 
will pay as fast as I can, without suit, you may rely on it. 
Write to Walker, and try to have the receipt for Carswell 
& Floyd’s note credited on the Branham & King fi. fa.; thus, 
there will be more money to spare for the Merriwether notes. 
Please ascertain what is due on that fi. fa. against I come up. 
Mr. Davis has Mr. Walker’s receipt for the note. Do what 
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ou can for me, and it will be highly appreciated by a friend. 


Let me hear from you. 
7 “ JAMES GRIGGS.” 


The Acts of the General Assembly of the State of Geor- 
gia, showing that the name of Kinchafoonee county was 
changed to that of Webster, and that of the town of McIn- 
tosh to that of Preston, on the 21st of February, 1856. 

James J. Scarborough testified: That, on the trial of this 
case once before, James Griggs, in response to a notice to 
produce the letter of J. Adams to him, dated 6th of Febru- 
ary, 1856, testified that he never received a letter of that 
date, and had never received but one letter from said Adams 
on the subject of the Merriwether notes, and that was dated 
6th of February, 1857, to which the letter sued on was in 
reply. 

Here the plaintiff rested. 


EVIDENCE FOR THE DEFENDANT. 


An original note, of which the following isa copy, to-wit: 


“$500. By the 25th December next, we, or either of us, 
promise to pay Joel Walker, or bearer, five hundred dollars, 
for value received, with interest from date. 

“J. A. MERRIWETHER, 


“Jas. Griaas, Security. 
“ March 19th, 1851.” 


On this note the following credits were endorsed, to-wit: 


Paid, by J. Adams, as administrator of Merriwether, 
$206.52, in full of its pro rata share of the assets in his 
hands. 1 October, 1856. 

Paid in full by James Griggs. 16 March, 1857. 


A writ of fiert facias, issued from the Superior Court of 
Putnam county, in favor of Henry Branham and Jesse King 
against James Griggs, dated the 2d of October, 1846, and 
founded on a judgment obtained on the 25th of September, 
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1846, for $3,995.47, principal ; $239.71 interest up to the 
judgment, and $7.37} for cost. 

On said fi. fa. the following entries and credits were en- 
dorsed, to-wit : 


“We assign, transfer, and give control of this fi. fa. to 
Joel Walker, for value received, without recourse on us. 
“HENRY BRANHAM, 
“ JESSE KING. 
“17 March, 1847.” 


“ Received, of James Griggs, four hundred and seven dol- 
lars and 62 cents on this fi. fa. 
S. A. WALEs, PI’ff’s Attorney. 
“17th March, 1847.” 


“ Received, Ist March, 1853, five hundred dollars on this 
ji. fa. 
“ Received, of James Griggs, by the hand of J. Adams, the 
sum of one thousand dollars, in part payment of this fi. fa. 
“ May 1, 1854. JoHN H. WALKER, 
Ex’r of Joel Walker.” 


“ Received of the within ji. fa., four hundred and nine 
38-100 dollars, this January 3d, 1855. 
“JoHN H. WALKER, 
“ Ex’r of Joel Walker.” 


“ Received of the within, sixteen hundred and fifty dol- 
lars. January 10, 1856. 
“Received of James Griggs, defendant, the sum of nine 


hundred dollars in part payment of this fi. fa. 
“J. ADAMS, 


“ Att’y for J. H. Walker, Ex’r.” 
“ March 20, 1856. 


“ Received of defendant, James Griggs, by the hand of C. 
D. Pearson, four hundred and fifty-two dollars on this fi. fa. 
“J, ADAMS, 
Att’y for J. H. Walker, Ex’r.” 
“ March 22d, 1856. 
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“Received of James Griggs, hereon, the sum of five hun- 


dred dollars. January 28, 1857. 
“J, ADAMS, 


“ Att’y at Law of J. H. Walker, Ex’r.” 


“Received of James Griggs, the sum of fifteen hundred 
and seventy-one dollars and 55 cents, a part of the money 
arising from the sale of a note by me, for him, on Wesley 
Griggs, to Alexander Reid, payment in full of the balance 
due on this fi. fa. March 16, 1856. 

“J. ADAMs, 
“ Att’y at Law for John H. Walker, 
“ Ex’r of Joel Walker, deceased.” 


“Received from James Griggs, seven dollars and 37 cents, 


the cost of this fi. fa. 
“J. NickoLson, Clerk.” 


There were also two levies on said fi. fa., one on a house 
and lot in Eatonton, as the property of defendant Griggs, 
dated Ist February, 1855; the other on seven hundred acres 
of land lying on Murder creek, in Putnam county, as the 
property of Griggs, dated 1st February, 1855. Both of these 
levies were dismissed by order of John H, Walker, Executor, 
on the 19th of February, 1855. 

The defendant also read in evidence so much and such 
parts of an exemplified record of a case in equity, in Putnam 
Superior Court, brought by Jefferson Adams, as the admin- 
istrator of James A. Merriwether, deceased, against the 
creditors of the estate of deceased, to marshal the assets of 
said estate, as showed the indebtedness of Merriwether, 
and Griggs as his security, to Joel Walker, and to John H. 
Walker as his Executor; and such parts as showed the 
indebtedness of James Griggs to said Walker and said exec- 
utor, 

Here the defendant rested. 

The plaintiff in rebuttal, read in evidence so much of the 
said record of said case in equity as showed the indebted- 
ness of Merriwether, and Griggs as his security, to said 
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Walker, and the indebtedness of said Griggs to Walker, at 
the date of the letter in which the new promise is alleged to 
be contained, and which is hereinbefore stated. 

The evidence being closed on both sides, the presiding 
Judge charged the jury as follows, to-wit: That if the jury 
believe, from the evidence, that the letter of the defendant 
contains an absolute, clear, distinct and unequivocal promise 
to pay the Merriwether notes, to which defendant was secu- 
rity, and that the note sued on is one of the identical notes 
referred to in the letter of defendant, and that he intended to 
include the same in said promise, then they will find for the 
plaintiff. The jury will take into consideration J. Adams’ 
letter, in so far as to ascertain only what note or notes, claim 
or claims, were referred to by defendant, and to ascertain the 
meaning and import of his letter. 

The jury returned a verdict for the defendant. 

Counsel for the plaintiff then moved for a new trial of 
said case, on the grounds: 

1st. Because the verdict is contrary to law. 

2d. Because the verdict is contrary to the evidence, the 
weight of evidence, and against and without evidence. 

3d. Because the verdict is contrary to the charge of the 
Judge before stated. 

This motion was overruled and a new trial denied, and the 
plaintiff in error seeks, by his writ, a reversal of that judg- 
ment. 


Scarsporoueu for plaintiff in error. 


McCay & Hawkins for defendant in error. 
By the Court.—Lyon, J., delivering the opinion. 


This was a motion for a new trial, on the ground that the 
verdict of the jury is strongly and decidedly against the 
weight of the evidence, which was refused by the Court 
below, and brought before us for review by writ of error. 

The debt, upon its face, is barred by the statute of limita- 
tions, as to the defendant, and the plaintiff sought, on the 
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trial, to take the case out of the operation of that statute, 
which was relied on by defendant as a defence thereto, by 
the subsequent promise or acknowledgment of the debt, as 
contained in a letter written by defendant to J. Adams, on 
10th February, 1857, in reply to one written to him by Mr. 
Adams on the 6th of that month. 

According to the rule laid down by this Court, in Martin 
vs. Broach, 6 Ga., 31, an acknowledgment or promise suf- 
ficient to obviate the statute of limitations, or impose a new 
obligation, must specify, or plainly refer to, the particular 
demand or cause of action to be renewed or created by it. 

2. Tried by this rule, is this demand, now sued upon, 
specified, or plainly referred to, in the acknowledgment or 
promise contained in the defendant’s letter of 10th Febru- 
ary, 1856? We think not. Mr. Adams, in his letter, refers 
generally, to the notes held by Mr. Walker on the late Judge 
Merriwether, and defendant as security. He makes no men- 
tion whatever of the number of the notes so held, the 
amount due on the notes, or when they were given and made 
payable. The defendant, in his reply, makes the same sort 
of general reference. In neither one is this particular debt 
specified, or plainly referred to. 

3. The plaintiff, in order to identify the note sued on as 
the one referred to by the defendant’s letter, introduced in 
evidence an exemplification of a proceeding in equity in 
Putnam Superior Court, by Jefferson Adams, as the admin- 
istrator of Judge Merriwether’s estate against the creditors 
of that estate, for the purpose of marshaling and distrib- 
uting among those entitled to the same, the assets of that 
estate, in which this particular debt was specified as one 
held by Walker ; one other note by Merriwether, and defend- 
ant as security, was enumerated therein, as belonging to, and 
held by, Walker; also, an execution against defendant and 
Merriwether, but which was, in fact, the individual debt of 
Merriwether. The execution was fully paid off out of the 
assets, and the notes received a pro rata share out of the 
assets of thirty cents on the dollar, which was credited on 
them. This evidence is very conclusive that the notes 
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referred to by Mr. Adams, in his letter, was the note for 
$500, and the demand sued on as the notes held by him for 
Mr. Walker on Merriwether and defendant; and it also 
raises a very strong presumption that defendant, who was a 
party to the proceeding in equity in Putnam, so understood 
the reference, and promised accordingly, but the presump- 
tion is not so strong as to be conclusive. The defendant 
might not have understood the note sued on to be one of the 
notes referred to, though it is probable that he did, and 
intended that his promise should apply to it. But it was a 
question of fact for the consideration of the jury, and they 
having found that the promise did not apply to this demand, 
and the Judge who tried the case having refused to disturb 
their verdict, we do not feel at liberty, under the circum- 
stances, to control that discretion. This is a very old debt, 
made in 1840, due in 1841, has been actually barred, as 
against this defendant, since 1848, and he is but the security. 
A promise, or acknowledgment to revive the debt as to him, 
ought to be so clear and explicit as to the particular debt, 
that there could be no doubt as to his intention to renew his 
obligation to pay the debt. 
Judgment affirmed. 





Buack vs. McBarn. 


A promise in writing, to pay the debt of a third person, is a good and 
valid promise, although no consideration appears under the Act of 
19th January, 1852, that Act being unrepealed. 


Complaint, in Sumter Superior Court. Tried before Judge 
ALLEN, at the October Term, 1860. 


William A. Black instituted an action against Newnan 
McBain, to recover the sum of money mentioned in an agree- 
ment, of which the following is a copy, to-wit : 


“Whereas, Wm. A. Green has hired, from Wm. A. Black, 
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a negro boy, Ike, and has not yet given any note for the 
hire of said negro: Now, I promise and agree, and hereby 
bind myself to pay to said Wm. A. Black, one hundred 
dollars, by the 25th of December next, for the hire of said 
negro. N. McBary. 
“18th of March, 1857.” 


On the trial of the case, the plaintiff introduced in evi- 
dence said written agreement, and proved that Green did 
hire, and enjoy the services of the negro, Ike, in the year 
1857; that when Green hired the negro, he promised to give 
his note, with security, for one hundred dollars, but never 
did so. 

The plaintiff here rested; and the presiding Judge, on 
motion, awarded a non-suit against the plaintiff, on the 
ground that the contract and promise of the defendant was 
void by the-statute of frauds. 

This judgment was excepted to by the plaintiff, and is the 
error alleged in the record in this case. 


B. Hixu for plaintiff in error. 


McCay & HAwkK1ns for defendant in error. 


By the Court.—Lyon, J., delivering the opinion. 


Ought the Court to have awarded a non-suit in this case? 
We think not. The paper sued upon was the agreement in 
writing of the defendant to pay the debt of a third person, 
one Wm. A. Green. Such agreement, by the Act of 19th Jan- 
uary, 1852, “is sufficient to maintain an action on the same, 
although no consideration may be expressed in the written 
agreement to do the same.”—See Pam. Acts, p. 243. The 
Court below, in making this decision, was evidently misled 
by the compiler’s marginal note, to an Act of February 16, 
1856, Pam., page 240, entitled “An Act to repeal an act 
to alter, amend and explain section 4th of an act, entitled An 
Act for the prevention of frauds and perjuries”: “ Be it en- 
acted, etc., That the above recited act be, and the same is 

VoL, Xxxu1 9. 
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hereby repealed.” On the margin of this act the compiler 
makes this note: “Repeals Act of 19th January, 1852.” 
That note was erroneous, for the Act did not repeal the Act 
of 19th January, 1852, but it did repeal the Act of February 
20th, 1854, for this latter act is entitled “An Act to alter, 
amend, and explain section 4th of an act, entitled An Act 
for the prevention of frauds and perjuries,” and that is just 
the title of the act repealed by the Act of February 16th, 
1856. The Act of 19th January, 1852, is entitled “An 
Act to give a construction to the fourth section of the Statute 
of Frauds, so far as the same relates to a party defendant 
being chargeable, ete.” This act, that of 19th January, 1852, 
is still of force, and unrepealed, and, of course, controls this 
case. 
Judgment reversed. 





Boatricut et al., vs. HErRS OF PoRTER. 


1. A sheriff’s deed being offered in evidence, without the production of 
the execution under which the sale was made, or-of any exemplifica- 
tion of the judgment, but it appearing that great diligence had been 
shown to procure both: Held, that the deed was properly admitted in 
evidence, under the circumstances, upon the faith of its own recitals. 
In an action of ejectment, evidence of the general bad character of a 
man who was both feoffee and feoffor in the chain of title of one of the 
parties, but who was connected with the case in no other way than as 
his name so appears in the title, is inadmissible. 

It is not error in the Court, whilst a cause is progressing, to require 
one party, upon motion of the other, to deliver up, to be used as 
evidence, papers pertinent to the issue, and admitted to be in his pos- 


ro 


ad 


sion and in Court. 

4, Under the Act of 1764, entitled ‘‘An Act to suppress lotteries, and to 
prevent other excessive and deceitful gaming,’’ a deed made in con- 
sideration of money won by unlawful gaming, vests no title in the 
grantee, but the title passes at once to the next of kin of the grantor. 

. In an action of ejectment, if the plaintiff rely upon a sheriff’s deed, 
which is junior to a deed from the defendant in execution, put in evi- 
dence by the defendant, he must show affirmatively, that the lien of 


on 
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the judgment under which the sheriff sold, attached prior to the con- 
veyance of the defendant in execution, under which thé opposite party 


claims. 


Ejectment in Dougherty Superior Court. Tried before 
Judge ALLEN, at the December Term, 1860. 


This was an action of ejectment, instituted on the 17th of 
May, 1850, in favor of John Doe, on the demises of John S. 
Porter, Henry J. Porter, Abraham McLaws, and his wife 
Sarah McLaws, heirs at law of John S. Porter, deceased ; 
James Cartlege, Martin Fields, Benedict White, and Hamlin | 
J. Cook, against Richard Roe, casual ejector, and John 
Boatright, and Matthew Whitfield, tenants in possession, to 
recover lot of land number 16, in the second district of orig- 
inally Early, now Dougherty county. 

On the trial of the case in the Court below, the following 
testimony was adduced, to-wit: 


EVIDENCE FOR THE PLAINTIFFS. 


The grant from the State of Georgia to Benedict White, 
for the land in dispute, dated the 29th of December, 1820. 

A deed from Benedict White to Martin Fields, for the 
land in dispute, dated the 22d of May, 1824, and recorded 
the 28th of December, 1849. 

A deed from Martin Fields to James Cartlege, for the 
land in dispute, dated the 16th of March, 1826, and recorded 
the 28th of December, 1849. 

A deed from James Cartlege to John 8. Porter, dated the 
2d of April, 1830, and recorded the 28th of December, 1849, 
for the land in dispute. 

The admissions of counsel for defendants, that the land 
sued for was situated in the county of Dougherty, and that 
the tenants sued, as such, were in possession at the time the 
process was served. 

Here the plaintiff vested. 

EVIDENCE FOR THE DEFENDANTS. 

A copy deed, duly certified from the records of Early Supe- 

rior Court, from Benedict White to Edwin Huff, dated 30th 
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of December, 1820, and recorded in December, 1821, accom- 
panied with an affidavit, accounting for the non-production of 
the original. 
A deed from Edwin Huff to James ‘Anderson, dated 24th 
of September, 1822, and recorded 21st of October, 1823, 
Here the defendants closed. 


EVIDENCE FOR THE PLAINTIFFS IN REBUTTAL. 


Benepict WHITE testified: That he was duly released 
from liability in this case; that he resided in Columbia 
county before the war between the United States and Great 
Britain, and was a soldier in that war; that immediately after 
the peace, he settled in Baldwin county, and lived there from 
Mar¢h until the second Christmas afterwards; that he drew 
the land in dispute whilst he lived in Baldwin county ; that 
from Baldwin, he moved to Twiggs county, and resided there 
two years; that from Twiggs, he moved to Wilkinson, and 
lived there one year; that from Wilkinson, he moved back 
to Columbia, and while a citizen of Columbia, he got Arthur 
Foster to take out the grant for him; that Foster sent the 
grant to him, through the post office at Augusta, and when 
he took it out and started home, he met with Martin Fields, 
got into a drinking spree with him, and lost the land ina 
game of cards with Fields, and made him a deed; that, on 
the next day, he did not know that he had gambled off his 
land, until Eldridge, one of the witnesses, told him of it, and 
he has recollected it ever since; that he never conveyed the 
land to Edwin Huff, and, if there was ever such a deed, it was 
a forgery ; that he has testified in this case several times—once 
on the stand, and three times by answers to interrogatories ; 
that he had never sworn that he did not know Huff; that 
he never swore that he never lived in Twiggs county a day 
in his life; that A. H. McLaws gave him a note for $300 for 
his good will, to prevent him from setting aside the deed to 
Fields, because based on a gaming consideration; that he 
gave the note to Mullin, to get the money, and had not seen 
it since; that he never swore that Mullin brought the note 
back to him, nor that he had delivered the note to McLaws’ 
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brother; that the note had never been paid to him; that 
witness once thought he would get something from the heirs 
of Porter, but that it had got so mixed up, that he had given 
up the idea; that he was ignorant and illiterate, and gould 
neither write or read writing; that he had a conversation 
with Turpin on the cars, but not about this suit, or the land 
in dispute, but about land that he was entitled to as a soldier; 
that he did not know whether the conversation with Turpin 
was about the land he drew or not, he could not remember ; 
that he did not know whether he told Turpin that he had 
been down to Albany to attend to a law-suit or not, he did 
not remember ; that he did not know whether he told Turpin 
that he was interested in the suit or not, and that, if a recovery 
was had for the plaintiffs, he would get half; he did not 
remember; that what he said to Turpin was not said under 
oath. 

A deed from Robert Hardy, former sheriff of Baker 
county, for the land in dispute, dated 4th of March, 1828. 

A deed from James Anderson to John Hickman for the 
land in dispute, dated 13th of December, 1831, which was 
objected to by defendant’s counsel, and objection overruled. 

A deed from Hickman to Wells Thompson, dated 8th of 
October, 1833, and 

A deed from Thompson, by John Hickman, his attorney 
in fact, to Alexander Dennard, both of which were objected 
to by counsel for defendant, and the objection overruled. 

L. G. Surron testified; That, in 1834, he knew John 
Hickman, who was then twenty-five or thirty years old, and 
his neighbors spoke of him as a contentious man; that — 
rumors were afloat of his being engaged in land swindles in 
1838 ; that he ran away shortly thereafter, and witness under- 
stood on account of difficulties about a land transaction ; 
that lands, like the lot in dispute, could have been bought, in 
1820, for $30 00, or $40 00 per lot. 


EVIDENCE FOR DEFENDANT IN SUR-REBUTTAL. 


NeEDHAM W. Co.uier testified: That some five or six 
years ago, he saw a note signed by A. H. McLaws, payable 
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to Benedict White, for $300 00, whenever the heirs of John 
S. Porter should recover the land in dispute, upon the inter- 
rogatories of the said Benedict White; that he first was of 
opinion that White had it, but now thinks it was not White; 
that the man who had it, and whose name witness does not 
know, showed it to witness and others, on the 11th of Febru- 
ary, 1853, and made inquiry about the status of the land, 
and the residence of McLaws; that witness called the atten- 
tion of Pace, Hampton, and others to the circumstance, and 
took a memorandum of the note, and what it said, at the 
time. 

Pace testified that Collier’s testimony was true. 

Col. Davip A. VASon and the Hon. Lorr WarreEN both 
testified: That on his former examination as a witness, Ben- 
edict White swore that he never lived in Twiggs county ; that 
they are certain of this, because they thought that plaintiffs 
might rely upon a sheriff’s deed to Porter, resting on a sale 
under a fi. fa. from a Justice’s Court of Twiggs county, and 
asked the witness the question, in order to ascertain if he 
ever lived in Twiggs county; that after White had testified 
on that trial, a motion was made to continue the case, to get 
the Justice’s Court fi. fa., and the motion was not resisted by 
the witnesses, on the ground that White never had resided 
in that (Twiggs) county. 

Wituiam H. Turprn testified: That he had a conversa- 
tion, at the request of Mr. Sullivan, with Benedict White, on 
the cars, in which he spoke of a law-suit in Albany, about 
some land he drew as a soldier, and that they were trying to 
defraud him out of it; that he lived in Columbia county, and 
drew the land; that the lawyers were to be paid if the land 
was recovered, and if no recovery no pay ; that T. C. Sulli- 

_van heard the conversation, and seemed pleased with White’s 
statements; that he saw nothing in White to make him dis- 
trust him, and does not believe he would swear falsely, and 
would believe him on his oath. 

Tuomas C, SULLIVAN testified: That he had made dili- 
gent inquiry for Edwin Huff, and learned from his former 
neighbors, that he had been dead fifteen or sixteen years; 
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that the facts testified to by Vason, and Warren, and by 
Turpin are true. 

WILLIAM SANFoRD testified: That he knew Edwin Huff 
in 1815, or 1820, or thereabouts, in Baldwin county, but 
does not recollect the year he left Baldwin county, nor whither 
he removed ; that his character was that of an honorable, cor- 
rect man, whose integrity witness never heard impeached ; 
that he was an overseer, of moderate means, 

WitiiaM R. Burts testified: That he knew Edwin Huff 
well; that he bore the character of an honest man; that he 
and William Parham were the attesting witnesses to the deed 
shown to witness, from Edwin Huff to James Anderson, 
dated 24th of September, 1822; that witness also knew Ben- 
jamin Talbert, Thomas Humphries and James C. Humphries, 
all of whom were men of good standing, and unblemished 
character; that Talbert and James C. Humphries are dead, 
and Thomas Humphries is still living; that he has no dis- 
tinct recollection of Benedict White, although the name is 
familiar. 

Tuomas C. Humpuries testified: That the deed shown 
him is a copy of one purporting to be by Benedict White 
to Edwin Huff, both of Baldwin county, dated 30th of 
December, 1820, and attested by witness and Benjamin 
Talbert, and James C. Humphries, J. P.; that witness has 
no recollection of the deed or its execution; he knew White, 
and Huff, and the witnesses ; Huff was a man of good char- 
acter, so was James CO. Humphries, and Benjamin Talbert, and 
if any one signature to the original of the copy-deed is gen- 
uine, the deed is not a forgery. 

The depositions of BeNEDIcT WHITE, taken on three differ- 
ent occasions in this case, and now offered to impeach said 
White: | 

In the first, he testified: That he drew the land in dispute 
whilst he lived in Baldwin county ; that he has since resided 
in Columbia county, and moved from thence to Emanuel 
county ; that he sold the lot to Martin Fields, long before 
he left Columbia, as the deed annexed to the interrogatories 
will show, and he never sold it to any one but Fields, as he, 
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witness, is an honest man; that he sold the land to Fields, 
on the road from Columbia to Augusta ; that the land never 
did him any good, as he lost the consideration at cards with 
said Fields; that he never knew Edwin Huff; that he had 
no interest in the sait, and was a stranger to the parties in 
interest, except A. H McLaws, and had, therefore, no induce- 
ment to do anything but justice between the parties. 

In the second, he testified, amongst other things, that he 
was acquainted with Edwin Huff, of Baldwin county ; that 
McLaws gave him his note for $300 00, not to set up any 
claim to the land, as he had lost it at cards, and to indemnify 
him against loss, if he should go to Baker county as a wit- 
ness; that he gave the note to one Mullin, who went out to 
Baker county, so that if he saw McLaws, and could get any- 
thing, he, Mullin, might have it, but failing to get anything, 
Mullin returned the note to him, White; that he afterwards 
gave the note toa brother of McLaws; that the note was 
not given as a compensation to testify ; that the note was to 
become payable on the contingency of witness having to 
attend Court, and pay his expenses; that he knows nothing 
about Edwin Huff’s character for honesty, but does not 
believe him to be just or honorable, or he would not claim 
the land. 

In the third, he testified, that he was acquainted with 
Edwin Huff. 

Col. Perer J. Srrozrer testified: That he knew John 
Hickman in 1838, or 1839, and that he understood that he 
ran away, and it was also reported that he had some difficul- 
ties with Thomas Holmes about land trades; that Hickman, 
if in life, would now be about 50 years old. 

Dr. GiiBert and JoaB GILLIAN testified about the same 
that Strozier did, as to Hickman’s age, if alive, and that they 
both knew him in 1838 or 1839. 

The testimony being closed, the presiding Judge charged 
the jury: 

“That if the jury believed that Benedict White made 
both deeds, then the deed to Huff, under which defendants 
claim, being the older, they should find for the defendants. 
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“The testimony of Benedict White was admitted by the 
Court, because, on his voir dire, he rendered himself compe- 
tent, but should the jury believe,.from the evidence in this 
case, that he, White, will be entitled to $300 00, or any other 
sum of money, under the agreement with McLaws, to be 
paid only in the event that the plaintiffs do recover, then 
this will show such an interest in him, in this case, as dis- 
qualifies him as a witness therein, and the jury should dis- 
card his evidence. , 

“That there are several modes of discrediting witnesses, 
and amongst them, it is competent to show contradictory 
statements, made before, and if the jury are satisfied that 
Benedict White has made statements under oath, upon mate- 
rial facts in this case, contradictory to what he stated on this 
trial, then the jury should not give his testimony any weight 
in this case, for the reason, that it is unsafe to trust to the 
statements of a witness as to any matter, who has iestified 
falsely to any material fact in the ease. 

“That if the jury should believe that Benedict White 
never resided in Twiggs county, then no execution could be 
legally obtained there against him, and the sheriff’s sale, 
under a fi. fa. from Twiggs county Justice’s Court is void, 
and no title could pass under such a sale. 

“That if the jury should believe this lot of land was won 
at cards, by Martin Fields, from White, and the deed was 
made upon that consideration, then no title passed to Fields, 
by the deed, and plaintiffs cannot recover. 

‘That if the jury are satisfied that the deed to Martin 
Fields, was made upon a gaming consideration, then the 
sheriff’s sale afterwards, could convey no title from Benedict 
White to the purchaser, because from the date of the deed 
in 1824, to Field,<he had no interest in the land, for all his 
title vested in his next of kin—unless the plaintiffs had 
shown a valid and subsisting judgment against White, ante- 
rior to the deed to Fields, and as there is no evidence of the 
date of the fi. fa. against White, under which the land was 
sold in 1828, the title cannot have effect or relate to any time 
anterior thereto.” 
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Under this charge, and the facts hereinbefore set forth, 
the jury returned a verdict in favor of the plaintiffs for the 
premises in dispute, with costs of suit. 

Counsel for defendants then madea motion for a new trial, 
predicated on the grounds following, that is to say : 

1. Because the verdict is contrary to law and evidence, 

2. Because the verdict is against the weight of evidence, 
and without evidence. 

3. Because the verdict is contrary to the charge of the 
Court, and especially so, to the following paragraph of the 
charge: “that if the jury were satisfied that the deed from 
White to Fields, in 1824, was based upon a gaming consid- 
eration, then no title vested in Fields, but thereby vested in 
the next of kin of the said White.” 

4, Because the Court erred in allowing the sheriff’s deed, 
under which the plaintiffs claim title, to go to the jury upon 
the following testimony of Hamlin J. Cook, to-wit: “that 
he had applied in Dennard’s district, Twiggs county, for the 
Justice’s Court fi. fa., under which the land was sold, and 
after diligent search, was unable to find any docket for the 
district, or any information as to the fi. fa.; that there was 
now no Justice of the Peace in that district; that he had 
searched the clerk’s office of Baker Superior Court, but found 
no trace of the fi. fa.; that he had not applied to Robert 
Hardy, the sheriff, who sold the land, for the fi. fa.; that he 
has understood that Hardy lives somewhere in the West; 
that he did not apply to the Executive Department to ascer- 
tain who was Justice of the Peace in Dennard’s district, 
Twiggs county, at the time, or before, or after the sale; that 
he did apply to the heirs or administrators of Porter, the 
plaintiffs in this case, for said fi. fa.” The defendants admit- 
ted that the ji. fa. was not in the possession, power, custody 
or control of the heirs of Porter, but objected to the deed 
going in evidence, unless the existence of the fi. fa., recited 
in it, was proved, which objection the Court overruled, and 
the deed was admitted, the Court holding that it was not 
necessary to prove the existence of the fi. fa., and that its 
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non-production was sufficiently accounted for to let in the 
deed. 

5th. Because the Court erred in admitting the evidence of 
Strozier and Sutton, as-to the general bad character of John 
Hickman, one of the parties under whom the defendants 
claimed title. 

6th. Because the Court erred in requiring counsel for de- 
fendants to deliver up to the plaintiffs’ counsel, a deed from 
James Anderson to John Hickman for the land in dispute, 
‘ and also a deed from John Hickman to Wells Thompson, 
and one from Wells Thompson, by his attorney in fact, Alex- 
ander Dennard, and in allowing the plaintiffs to introduce 
them as evidence against defendants, and over their objection, 
when no notice to produce the deeds had ever been served 
upon defendant or their counsel. 

7th. Because the Court erred in refusing to charge the 
jury, “that whatever title was in Benedict White, at the time 
he made the deed to Fields, became vested in his next of 
kin by said deed,” and also, “ that as the law stood in 1820, 
any one could take out a plat and grant by paying the grant 
fees, and it was not necessary for Huff to have obtained the 
original plat and grant to White, in order to make his title 
good.” 

This motion was overruled, and the new trial refused, and 
the plaintiffs in error ask a reversal of the judgment, because 
of alleged error in that decision. 


Vason & Davis for plaintiffs in error. 
SrrozieR & SLAUGHTER for defendants in error. 
By the Court.—JENK1nS, J., delivering the opinion. 


The jury having rendered a verdict for the plaintiffs in the 
Court below, defendants moved for a new trial, on several 
grounds, all of which were overruled by the Court, and to 
the overruling of each, plaintiffs in error except. I post- 
pone, to the others, the consideration of the 1st, 2d, and 3d 
grounds. 
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(1.) There had been a sheriff’s sale of this land, under a fi, 
fa., from a Justice’s Court, in the county of Twiggs, (as ap- 
peared from a recital in the sheriff’s deed), at which defend- 
ants in error purchased. Where their deed was offered in 
evidence, plaintiffs demanded, as preliminary evidence, the 
production of the fi. fa. This was not done, but an attempt 
was made to shew diligent and ineffectual search for it; and 
the Court having decided that its absence was sufficiently 
accounted for, admitted the deed, which ruling was made 
the fourth ground of the motion for a new trial. It does 
appear that very considerable and sufficient diligence was used 
in the search, both for the fi fa. and the judgment under 
which it issued. We know that it is no uncommon thing for 
the records and files of the Justices’ Courts in Georgia to be 
lost, and in this case the evidence shows, that in the district 
whence this fi. fa. emanated, the Court itself does not now 
exist. The absence of this fi. fa., and of the judgment, and 
the want of all evidence as to the date of either, must have 
very great effect upon the value of this sheriff’s deed to the 
purchaser, whenever it comes in conflict with an older deed, 
passing title out of the defendants in execution, but upon the 
question of its admissibility in evidence in this case, we must 
affirm the judgment of the Court below. 

(2.) The fifth ground, is predicated upon the admission by 
the Court, against the objection of plaintiffs in error, of evi- 
dence of the general bad character of Hickman, who was 
both grantee and grantor in plaintiffs’ chain of title. He is 
connected with the case in no other way than as his name 
appears in two links of the title. It was not attempted to 
show that he ever practiced any fraud regarding the title 
with which he was so connected, but simply to prove that his 
general character was bad. This is certainly a novel way of 
attacking title to real estate. How many titles to real estate, 
in this, and every other country, might be invalidated, if it 
were legitimate to overthrow them by proof that they had 
passed through bad men. Very bad men may very honestly 
acquire, and very honestly transfer, very good titles. This 
evidence should have been rejected. 
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(3.) The Court, upon motion of defendants’ counsel, requir- 
ed plaintiffs in error to produce certain deeds, appertaining to 
the title of the latter to the land in dispute, admitted to be 
in their possession, and in Court; and in permitting defendants 
to give them in evidence to the jury, and on this ruling, the 
sixth ground is predicated. This is held to be erroneous, 
for the reason that no notice had been given to produce the 
papers. It is conceded, that had such notice been given, in 
conformity with the law, the ruling of the Court would have 
been correct. This position would seem to have been assumed 
upon the idea, that the power of the Court to require the 
delivery of the papers, and the right of the opposite party to 
use them, depended upon the notice to producethem. There 
is, here, a misconception of the object of the notice, and of 
the power of the Court. The object of the notice, is simply 
to compel the party to bring the papers into Court. Being 
in Court, either with or without notice, the power of the 
Court over them is precisely the same. It exists independ- 
ently of the Acts of the Legislature, and the rule of Court 
relative to notice previously given to produce them in Court, 
to be used as evidence. We find no error in this. 

In the 7th ground, it is assigned as error, that the Court 
erred, in refusing to charge the jury, “that as the law stood, 
in 1820, any one could take out a grant by paying grant 
fees ; and that it was not necessary for Huff (under whom, 
as the grantee of White, the drawer of the lot in dispute, 
plaintiff in error claims) to have obtained the original. plat 
and grant to White, in order to make his title good.” 

We are not prepared to hold that, at any time, any bedy, 
a stranger for instance, without the production of authority 
from the drawer of a lot of land, under our lottery system, 
could legally take out a grant for the same in the drawer’s 
name. If there be any statute authority for such an act, it 
has escaped my notice; none such has been cited. Thata 
practice of this kind may have grown up, is not improbable, 
but we will not say it was legal. Ifthe Court was requested 
to charge the jury, that the validity of Huff’s title to the 
land, from White, did not depend either upon the fact that 
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Huff, himself, obtained the grant to White from the State, 
or, upon the fact, that, contemporaneously with the delivery 
of White’s title to him, he also received the grant which had 
been issued to White; and refused so to charge, there was 
error in the refusal. 

I am constrained to put this ruling hypothetically, because 
I do not clearly understand the latter clause of this ground, 

(4.) The 1st, 2d, and 3d grounds may be considered together, 
They aver that the verdict is without evidence, against evi- 
dence, against the weight of evidence, contrary to law and 
to the following charge of the Court, “that if the jury were 
‘satisfied, that the deed from White to Fields, (under whom 
defendants in error claim), in 1824, was based upon a gam- 
bling consideration, then no title vested in Fields, but thereby 
vested in the next of kin of the said White.” 

This charge was in conformity with the Act of 1764, 
Cobb’s Digest, 725. But, whether the verdict of the jury 
was contrary to this charge, or contrary to law, depends upon 
the facts of the case. 

To bring the case under this’ charge, there must have been 
evidence first, that the deed to Fields was based upon a gam- 
bling consideration, and secondly that defendants in error 
had no available title to this land, other than that derived 
through Fields. We must, therefore, look into plaintiffs’ 
title, as developed in the brief of evidence. 

There is no question that the title passed originally from 
the State to White, by grant. This grant was put in evi- 
dence by plaintiffs below, who also deduced title from White, 
through Fields and Cartledge, to their ancestor, John S. Por- 
ter. Their chain of paper title was complete, and they 
closed with a prima facie case made. It must be noted, 
however, as it will hereafter become important, that the deed 
from White to Fields, bore date 22d May, 1824. Defendants 
below then put in evidence a deed from White, (the same 
person), to one Huff, for the same land, dated 30th Decem- 
ber, 1820, which was just one day after the date of the grant 
to White. Then a deed from Huff to one Anderson, of later 
date, and there closed, relying upon having shewn title out 
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of White, anterior to the execution of his deed to Fields. 

Plaintiffs below then, in rebuttal, introduced BENEDICT 
WHITE, the State’s grantee, who testified that he had never 
made a deed for the land in dispute to Huff. That the deed 
in evidence from him to Huff was a forgery. But he further 
testified that the deed from himself to Fields, put in evidence 
by plaintiff, was made in consideration of money won from 
him at a game of cards, by Fields, when he was in a state of 
intoxication. It may be well, in this connection, to state, 
that this witness, (having been made competent by a release), 
had been examined, by commission and interrogatories, in 
this case, two or three times previously, and had once before, 
on a former trial of the same case, been personally sworn 
and examined as a witnessin open Court. His former depo- 
sitions were read, and witnesses sworn as to his former testi- 
mony on the stand, and others, that he had said to them, at. 
different times, things, which, on this occasion, when under 
examination, he had denied having said to them ; all this for 
the purpose of impeaching the testimony of White. 

Plaintiffs below also’ put in evidence a deed from Robert 
Hardy, former sheriff of Baker county, to John S. Porter, . 
(their ancestor), for the land in dispute, dated 4th March, 
1828. 

In this state of the evidence, if the jury believed the 
statement of White, that his deed to Fields was founded on a 
gaming consideration, they found contrary to the charge of 
the Court, unless they predicated their finding upon the 
sheriff’s deed to Porter. They may have done this, or they 
may have wholly discredited the testimony of White. If 
they did discredit White, then the plaintiffs below were left 
without evidence, to invalidate the deed from White to Huff; 
for that was impugned by no other evidence. We think the 
testimony of White should have been put out of view en- 
tirely, as being wholly unworthy of credence, because he was 
self-impeached, and impeached by the testimony of several 
credible witnesses. 

Putting, then, his evidence out of the case for a moment, 
how stood the parties before the jury—plaintiffs below stood 
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upon two titles, first, a chain from White through Fields, to 
their ancestor ; secondly, a sheriff’s deed to their ancestor, 
as purchaser under execution against White. Defendants 
below showed that White had conveyed this land to Huff, 
more than three years anterior to the conveyance to Fields, 
and more than seven years anterior to the date of the sheriff’s 
deed. In the absence of any evidence to invalidate the deed 
to Huff, it establishes the fact that, at the time of White’s 
conveyance to Fields, the former had no title to the land, 
and consequently neither the deed from Fields, nor any sub- 
sequent one in the same chain, passed any title. The con- 
clusion, therefore, would be that the plaintiffs below failed to 
deduce title through this chain to themselves. 

But the deed to Huff was also older than the sheriff’s deed, 
and by this test it would appear, that at the time of the sale 
by the sheriff, there was no title in White, the defendant in 
execution, and consequently the sheriff could convey no title 
to the purchaser. 

(5.) But the reply is, that the sheriff’s title, by relation, 
goes back to the time when the lien of the judgment attached. 
The question then arises, when did that lien attach. Did it 
attach before the sale to Huff? What is the evidence of it? 
The execution is not here, the judgment is not here, and in 


the absence.of both, there is no secondary evidence of the . 


date of either. The Court can neither presume that the 
judgment was in existence anterior to the date of the deed to 
Huff, nor throw the burthen of proving that it was not upon 
the plaintiffs in error. This fact is important to the defend- 
ants in error, and should have been affirmatively shewn by 
them onthe trial. It may be their misfortune that they can- 
not prove it, but against that, neither the Court below, nor 
this Court can relieve them. 

In Whatley vs. Newsome, 10th Geo. R., 74, it was held 
“ necessary for a party in ejectment, claiming under a sheriff’s 
deed, to produce the execution, with the sale under it, and 
the deed made in pursuance thereto, and prove, either title in 
the defendant, or possession, subsequent to the rendition of 
the judgment.” 
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If it be suggested that there is still another view of this 
evidence which the jury may have taken, viz: that they may 
have believed the testimony of White, disproving the deed 
from himself to Huff, and invalidating that to Fields, and 
thus leaving the title in White at the time of the sheriff’s 
sale, whereby the title passed to the ancestor of defendants 
in error—this is the reply. The evidence of White only so 
far invalidates the title to Fields, as to prevent its vesting in 
him and his assigns. Under the state of facts disclosed by 
him, the Act of 1764 intervened, and vested the title in his 
next of kin; and here again it became necessary for the de- 
fendants in error, to show affirmatively, that the lien of the 
judgment attached anterior to the vesting of title to the land 
in White’s next of kin, by operation of the statute. 

In any and every view we have been enabled to take of 
this case, our conviction is, that the verdict is contrary to 
law, and strongly and decidedly against the weight of evi- 
dence. Inasmuch as its effect is to dispossess a party in posses- 
sion, Who is presumed to be rightfully so, until the contrary 
is made to appear, we think the Court below erred in over- 
ruling the motion for a new trial, and, therefore, reverse the 
judgment, and order that a new trial be had. 

Judgment reversed. 





SHEEHAN vs. KENNELLY. 


One of two executors filed a bill in Equity, against his co-executor, 
alleging a sale of testator’s property, receipt of money by defendant, 
that he was in an embarrassed condition, and had spent the money, 
ete.; with a prayer that the defendant might bring the money into 
Court, to be secured for the trusts of the will, to protect complainant 
from loss on account thereof, ete.: 

1. Held, That there was equity in the bill. 

2, That an injunction prayed for by the bill, requiring the defendant to 
give bond to have the.money forthcoming to answer the decree pre- 
viously granted and ordered, was proper and necessary, and ought not 
to have been dissolved. 

Vou, xxx1I—10, 
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In Equity, in Bibb Superior Court. Decision made by 
Judge Henry G. LAMAR, on the 28th of July, 1860. 


On the 12th day of July, 1856, Dennis Sheehan filed his 
bill in equity, against Joseph Kennelly, alleging the follow- 
ing facts, to-wit : 

On the 15th of May, 1860, John Sullivan made his will, 
by the second item of which he beqeathed to his sister, Mar- 
garet Cooklin, the sum of $450, for and during her natural 
life, remainder to her children, after her death. By the third 
item of the will, the testator bequeathed all the rest and resi- 
due of his estate, real and personal, of any kind whatever, 
to his neice, Judy Sullivan, and his nephews, Michael Sulli- 
van, Timothy Sullivan, and their mother, the widow of ,the 
testator’s deceased brother, Timothy Sullivan, share and share 
alike, to be paid to the testator’s said sister-in-law, for the 
use of herself and said three children, and to their heirs for- 
ever. The said Sheehan and Kennelly were appointed execu- 
tors in and by the will. Shortly after the making of said 
will the testator died, without leaving any wife or children, 
and leaving said will in full foree. The will was proven and 
recorded, and Sheehan and Kennelly were duly qualified as 
executors thereof. On the 14th of July, 1856, the property 
of the testator’s estate was duly inventoried and appraised, 
and returned to the Court of Ordinary of Bibb county, which 
property consisted of five dwelling houses and lots on Wharf 
street, Macon, Georgia, appraised at $1,400, and a note 
against Joseph Kenelly for $77 30. The houses and lots 
were rented for a short time, the proceeds of which were 
received by Kenelly, as co-executor, and held by him as 
such. Afterwards the property was sold by the executors, 
in accordance with the terms of the will; and the proceeds 
of the sale, amounting to fifteen hundred dollars, were re- 
ceived by Kenelly, and there is still in his hand, as co- 
executor of the complainant, after paying the legacy to 
Mrs. Cooklin and her children, and the expenses of the 
administration, a net balance of twelve hundred dollars, 
principal and interest, which, according to the will, belongs 

















MACON, JANUARY TERM, 1861. 147 


Sheehan vs. Kennelly. 








to Judy, alias Ellen Sullivan, and her children, all of whom, 
except Timothy Sullivan, reside in Ireland, out of the limits 
of the United States. Kenelly has had said sum of money 
since 1857, and has failed to pay the same to the legatees, or 
to any one for them, notwithstanding they have tried, and 
are still trying to obtain it. Kenelly has but little means or 
property, all of which can be sold in a short time, and con- 
verted into cash, and he is leading an idle life, and has told 
the complainant, and others, that he intended to sell out and 
leave the State of Georgia, which the complainant believes 
and fears he will do. Complainant has been advised, and 
believes, that, as he advised and consented to the renting and 
sale of said property, and the disposition of the proceeds and 
the like, he will be held responsible for the loss which would 
accrue to the said legatees, by the removal of the said Ken- 
elly from the State, as aforesaid, which complainant believes 
will be the result. By reason of all which, complainant 
believes and fears that he will be called upon and held liable 
to the said legatees for the money aforesaid. 

The bill prays, amongst other things, that Kenelly may 
be enjoined from using or disposing of the funds, and that 
he be required to give bond and security for the forthcoming 
and payment of said fund, to abide the decree of the Court 
in the premises, and that the Court decree that Kenelly pay 
the fund into Court, taking the Clerk’s receipt as a voucher, 
so that the estate may be wound up, and the executors dis- 
charged. 

This bill was met by the defendant with a demurrer, which 
was overruled, and the defendant required to answer. 

Complainant amended the bill, by alleging further: That 
since the said bill was filed, the widow and children of Tim- 
othy Sullivan, who are entitled to the fund mentioned in the 
bill, to which this is an amendment, have filed a bill in equity 
in Bibb Superior Court, to recover said fund; that Kenelly 
has already wasted said fund, and used it for his own pur- 
poses, and is embarrassed with debt, and he is without income, 
having no property except that mentioned in his answer; 
that when the fund was raised by the renting and sale of the 
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property specified in the bill, it was distinctly agreed, that 
Kenelly should receive the fund, and deposit the same in the 
State Bank, to be kept for those entitled to it. 

The defendant, by his answer, admits the truth of the 
charges in the bill, except the following: The amount of 
money charged in the bill, as having come into his hands, is not 
truly stated, but that the sum received by him, belonging to 
the estate of the testator, was $1,343 63; that he has paid 
to the legatees all of said sum, except about $320; that all 
the legatees under the will have received their full portion, 
except Michael Sullivan and Julia Sullivan, minor children 
of Ellen Sullivan, residing in Ireland; that so far as defend- 
ant knows, the said minors have no representative who is 
authorized to receive their portion, as none has ever applied 
for it; that he is ready and willing to settle with them, when 
application is made by one legally authorized to receipt for 
it; he denies trying to keep said legatees out of their money, 
but has done all he could to pay them, so as to protect him- 
self; he denies any intention of moving from Bibb county, 
and that, whilst his means are limited, heis abundantly able 
to pay the sum in his hands, due to said legatees; that he 
owns a house and lot on Bridge Row, in the city of Macon, 
and a negro woman, worth, in the aggregate, $1,300 00, or 
$1,400 00; he also denies living an idle life, but that he has 
been in business nearly all his life, until within the last two 
or three months, during which he has had nothing to do, 
but that he has been endeavoring to obtain a situation, and 
has the promise of, and expects to procure, one soon. 

To the amendment of the bill, he answers as follows: That 
he has not wasted the funds as charged, but that he has, as 
stated in his answer to the bill, paid it all over to the proper 
parties, except $320 00, which he admits that he has used, 
under the idea that he might not be called on for it until the 
minors arrived at full age, and feeling abundantly able to 
pay the same, if called on; that he is chargeable with, and 
is able to pay, the interest on the same, as well as the princi- 
pal; he denies that he has no income, but that his negro is 
hired out at the rate of $13 00 per month, and he expects 
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soon to have profitable employment on the railroad; he 
answers that he is abundantly able to pay all his debts, and 
also the sum due the said legatees, now in his hands, twice 
over; that the sale of testator’s property was conducted, 
and deéds made thereto, by both executors; that no agree- 
ment to deposit the money in bank, was ever made, but that 
the defendant voluntarily said to Mr. J. A. Nisbet, in com- 
plainant’s presence, that he supposed he ought to put it in 
bank, to which Nisbet replied that it need not be done, 
unless defendant chose so to do, that he could do with it as 
he pleased. 

Upon the coming in of the answer, and on a motion for 
that purpose, with notice to the parties, and after argument 
had, the Judge overruled the demurrer to the bill, and also 
passed an order dissolving the injunction, on the ground that 
the equity of the bill was sworn off by the answer. 

Counsel for plaintiff in error excepts to the decision of the 
Judge, dissolving the injunction, and alleges error therein ; 
and by consent, the defendant’s counsel alleges error in the 
decision, overruling the demurrer. Thus, the two questions 
come up in the same record, and under the same bill of 
exceptions. 


LANIER & ANDERSON for plaintiff in error. 
Massrty & RutTuerrorp for defendant in error. 


By the Court.—Lyon, J., delivering the opinion. 


The complainant and defendant were the appointed and 
qualified executors of the will of John Sullivan, deceased. 
The property of testator having been sold by the executors, 
in terms of the law, the money arising therefrom, and the exe- 
cution of the will, went into the hands of the defendant, who 
seems to have properly paid out all of the same, in a proper 
execution of the trusts of the will, except a balance belong- 
ing, under the will, to the residuary legatees. The bill was 
filed by the complainant, as co-executor, alleging the embar- 
rassed condition of defendant, his intention to sell off his 
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property, and remove from the county, and his neglect and 
refusal to account to the residuary legatees for the balance in 
his hands as executor, belonging to them. The complainant 
asked for an injunction to restrain the defendant from using 
and disposing of such balance so held by him as executor, 
and requiring him to give bond, with security, for the forth- 
coming of the said fund, to answer the decree of the Court, 
This injunction was granted, the bond given. The bill was 
then amended, alleging that he had already spent the money ; 
that is, he had appropriated it to his own use. The defend- 
ant, in his answer, admitted that he had used the money, 
but alleged that he was abundantly able to respond to the 
demand, and to pay over the same, whenever any one came 
forward, authorized to receive and receipt him therefor, which 
had not, up to that time, been done. The answer also denies 
that the complainant had any interest in the matter—was 
not liable to account for the money, as it had never come into 
his hands, as executor, so as to make him chargeable therefor, 
but that he, defendant, was alone liable to account therefor 
to the residuary legatees, etc. On the coming in of this 
answer, a motion was made by defendant, to dissolve the 
injunction, because the equity was fully denied by the answer. 
A demurrer to the bill, for want of equity, was also pending 
at the same time, and the two motions were heard together. 
The injunction was dissolved, and demurrer overruled by 
the Court below, to which complainant excepted. Both the 
questions were argued before us, the complainant insisting 
that the injunction should not have been dissolved, and the 
defendant, that the injunction was not only properly dis- 
solved, but that the bill itself ought to have been dismissed. 

(1.) Was there equity in the bill? We think that there was. 
The main point argued in this connection was this: That, 
according to the allegations in the bill, the complainant had 
no interest in the matter; that, as he had not received the 
money, nor otherwise actively contributed to its going into 
the hands of his co-executor, he was not liable for it to the 
legatees, and that, therefore, he had no right to file this bill, 
nor the Court to entertain the question therein made on his 
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application. This is a question, and it is almost the only one 
argued. We shall not decide it in the present case. The 
complainant may be liable, or he may not be, but whether 
he is or not, this Court would not undertake to adjudicate 
this question in a contest between the executors as to the secu- ° 
rity and protection of the fund, when the persons who are 
entitled to it are not parties to the proceedings. The bill 
alleges that the defendant has abused his trust by appropriat- 
ing the trust fund to his own use; that he is of limited 
means, out of employment, with no income, and in an em- 
barrassed condition. These allegations are altogether suffi- 
cient to give a court of equity jurisdiction of the question. 
The facts that the complainant is prima facie liable for the 
fund—for he is so—and in a contest between him and the 
legatees on this account, the onus will be on him to show 
that he is not—is a sufficient interest, on his part, in the sub- 
ject matter, to authorize the Court to entertain his application 
to have the fund protected, and secured for the use of the 
legatees. 

(2.) In dissolving the injunction we think there was error. 
The defendant admitted, by his answer, that he had used the 
money—had spent it. This was an abuse of his trust. It 
was no excuse for his doing so, that he had sufficient proper- 
ty to account for it; that he was solvent, and would account 
for it on a proper demand. It was the duty of the Court, 
on being informed of the fact, whilst the defendant was be- 
fore the Court, to have secured the legatees and complainant, 
as the co-executor, against all loss on account of this conver- 
sion and breach of duty; and the injunction before granted, 
and the bond given by the defendant in obedience thereto, 
were proper and necessary for that purpose, at least, until a 
hearing and decree is rendered, when the Court will see to it 
that the fund found remaining in the defendant’s hands is 
fully invested and secured for the benefit of the legatees, and 
the protection of complainant from all loss, or the probabil- 
ity thereof, on this account. 

Judgment reversed. 
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Rog, casual ejector, and GREEN, adm’r, vs. KERSEY et al, 


1. In an action of ejectment, a bond for titles from A to B, for the 
tract of land in dispute, both being strangers to the action, cannot 
avail C, the defendant, as color of title, there being no assignment of 


the bond to him. 
2. An imperfect equity, resting in parol, cannot serve a defendant in 


ejectment, as color of title. 


Ejectment, in Lee Superior Court. Tried before Judge 
ALLEN, at the September Term, 1860. 


This was an action brought by John Doe, on a demise, 
from the orphans of Obediah Osteen ; one from James Mims 
and his wife, and Turner Hall and his wife; and one from 
Alfred Kersey, and Griffin Smith, against Richard Roe, 
casual ejector, and Jesse C. Hill and Charles Coney, tenants 
in possession, to recover lot of land, number eighty-five, in 
the first district of Lee county. 

The defendants pleaded the general issue, and the statute 
of limitations. 

Pending the action, both the tenants died, and, by consent, 
Benjamin Green, as administrator of John Whitsett, de- 
ceased, was made a party in their stead, and James Coney, as 
administrator of the said Charles Coney, deceased, was made 
co-defendant. 

On the trial of the case, in the Court below, the plaintiff 
read in evidence, a grant from the State of Georgia to Obe- 
diah Osteen’s orphans, and proved that Sarah and Mary 
Osteen were the orphans mentioned in the grant, and that 
Mary Osteen married James Mims, in the year 1831, and 
that Sarah Osteen married James Hall in the year 1834; 
that the tenants, sued as such, were in possession of the land 
in dispute at the time the action was commenced, and that 
the land lies in Lee county; that there are seventy acres of 
land cleared on the lot, and that, for four or five years imme- 
diately preceding the trial, the land was worth, for rent, four 
or five dollars per acre by the year. 

Plaintiff also read in evidence a deed from James Mims, 
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conveying the land in dispute to Alfred Kersey; and also a 
deed from James Hall to Alfred Kersey for the land in dis- 
pute. 

Here the plaintiff closed. 

The defendant proved that Jesse C. Hill and Charles 
Coney settled on the land as far back as 1843, and cleared 
some land on the lot, and had exercised acts of ownership 
continuously, from that time to the commencement of the 
action; that said Hill and Coney held under, and as the 
tenants of, John Whitsett ; that the first clearing was done 
on the lot in 1844; that the defendants had an original bond 
for titles, dated the 15th of January, 1840, purporting to 
have been executed by Thomas §. Gill, conditioned to make 
Samuel Nixon a good and sufficient warrantee title to said 
land, upon the payment, by Nixon, of five hundred and fifty 
dollars ; that said bond was attested by James McCleland 
and John J. E. Gregory, both of whom, by reputation, were 
dead ; that said bond was given to Frederick H. West, Esq., 
as counsel for defendants in this action, and was destroyed by 
fire at the time the Court House in Lee county was burned, 
the office of said West being, at the time, in the Court house; 
that Nixon bought the land for John Whitsett from the said 
Gill, and delivered the bond to Rebecca Whitsett, the sister 
of said John Whitsett, by his direction; that at the time the 
bond was given, it was agreed, between Gill and Nixon, that 
Gill should come to Nixon’s house in December or January, 
after the trade, and get the purchase money, and make the 
title to John Whitsett, but that Gill died before the time, and 
did not come; that when Nixon left the bond at Whitsett’s 
house with his sister, he received from her, by Whitsett’s 
direction, five dollars, which was all the consideration ever 
received by Nixon; that Alfred Kersey went to Nixon, and 
by representations, induced him to believe that neither Whit- 
sett’s administrator nor heirs were setting up any title to the 
land, and that one Coney was in possession, and urged Nixon 
to sell the land to him, promising not to hold him respon- 
sible for any failure of the title. Under these circumstances, 
and not knowing that Coney was Whitsett’s tenant on the 
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land, Nixon made Kersey a deed, and received ten dollars, 
and an eighty acre and forty acre land warrant therefor ; that - 
Nixon never made any written assignment of said bond to 
Whitsett; that Nixon gave his notes to Gill for the land, 
and paid some, and some remainéd unpaid; that Whitsett 
was to pay the purchase money when he got a title. 

Defendant then offered, in evidence, a copy of the bond 
for titles, in accordance with the contents proven, the execu- 
tion of the bond being admitted. 

Upon objection made, the Court repelled the bond as evi- 
dence, on the ground that it furnished no color of title to 
Whitsett or his tenants, and counsel for defendant excepted, 

The plaintiff introduced some proof that created a conflict 
in the testimony as to the time that Coney’s occupancy of 
the land commenced, and it also appeared in evidence on the 
trial, that John Whitsett called on Willis A. Hawkins, Esq., 
in 1849 or 1850, and proposed to give him three hundred 
dollars to buy up the title of Osteen’s orphans to the land. 
This action was commenced 17th May, 1854. 

The testimony being closed, the presiding Judge charged 
the jury: “That even though they should believe that the 
defendants had been in possession of the land in dispute for 
seven years, holding adversely to the plaintiff, yet such pos- 
session, unless under color of title, did not constitute a good 
title under the statute of limitations; and that the bond for 
titles, from Gill to Nixon, was not a color of title for the 
defendants.” 

The jury returned a verdict in favor of the plaintiffs for 
the premises in dispute, and $700 00, for mesne profits, with 
cost of suit. 

The plaintiffs in error seek a reversal of the judgment, 
on the ground that the Court erred in repelling the copy- 
bond, and in charging the jury as before stated. 


SLAUGHTER & Evy and Vason & Davis for plaintiffs in 
error. 


Wiis & Hawkins for defendants in error. 
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By the Court.—JENK1NS, J., delivering the opinion. 


There are two exceptions to the judgment of the Court 
below, and the case presents the anomaly of error assigned, 
first, in the rejection of a document offered in evidence, and 
secondly, in the charge given to the jury, as to the effects of 
that very document upon the rights of the parties. Never- 
theless, we have the certificate of the presiding Judge, that 
the bill of exceptions is true, and must take the ease as we 
find it. 

The defendant below sought to defend himself by posses- 
sion, under ‘color of title. As color of title, he offered, in 
evidence, a bond for titles to the land in dispute, from one 
Gill to one Nixon, conditioned to make titles to Nixon, upon 
the payment of the purchase-money. There was evidence 
on the trial that Nixon had, by arrangement between him- 
self and Whitsett, (the defendant’s intestate), bargained for 
the land, with Gill, for Whitsett, but had given his own notes 
for it, and taken a bond for titles to himself; that he had 
paid a part of the consideration money, and that his notes 
were still out for the remainder; that Whitsett had paid 
him $5 00 only, and that he had never assigned the bond to 
Whitsett ; that Nixon had never been in possession of the 
land, and that the parties in actual possession were the ten- 
ants of Whitsett.’ . 

This bond, ov a copy of it, was the document offered and 
rejected by the Court, as color of title in Whitsett’s admin- 
istrator. The.Court rejected it, because “it furnished no 
color of title to Whitsett, or his tenants ;” and so, also, he 
charged the jury. 

We consider (as covering both exceptions) the question, 
whether this bond for titles was available to Whitsett’s rep- 
resentative as color of title in law? 

Color of title cannot rest in parol. There must bea doc- 
ument of some sort produced, to make color of title. That 
document must, upon inspection, evidence some right, or 
color of right in the party seeking to use it. A cannot 
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show color of title in himself, by introducing a deed from B 
to C. 

A bond for titles may be a color of title, but it can only 
give color to the obligee, or to his assignee. Here Nixon 
was the obligee, and he never assigned the bond. Whitsett 
never acquired title in the bond ; how, then, can the bond be 
color of title to him? But, it is said he had an equity in 
the bond, growing out of the facts, that Nixon bargained for 
him, and that he had paid Nixon $5 00. 

The reply is, that an equity, to be available in such case, 
must be a perfect equity. Whitsett evidently had no per- 
fect equity, in this matter, against Nixon. This, he could 
only acquire by the payment, to Nixon, of the purchase- 
money, which he had not done. As to any equity against 
Gill, the obligor, that is still more imperfect. It does not 
appear that Gill knew him in the contract at all. To the 
assertion of a right under the bond, against Gill, two things 
are necessary, first, the payment of the entire purchase-money 
to Gill; secondly, the assignment of the bond by Nixon, To 
allow an imperfect equity, under a bond for titles, resting in 
parol, to establish a color of title, as against a party showing 
paramount paper title, would be stretching the doctrine quite 
too far. 

Judgment affirmed. 





PATTERSON ef al., vs, HICKEY. 
oe 
Where the question is revocavit vel non, parol evidence, as to the acts 


and declarations of the testator, are admissible, although made at any 
time between the making the will and the death of the testator. 


Issue of devisavat vel non, in Chattahoochee Superior Court. 


Tried before Judge PERKINS, at the May Term, 1860. 


The facts and questions in this case, as gathered from a 
somewhat meagre record, are as follows: 
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On the 31st day of March, 1854, James Hickey executed 
a will, disposing an estate, consisting of lands, negro slaves, 
and choses in action, worth, in the aggregate, $50,000 00, or 
more. The record contains no copy of the will, and its pro- 
visions are, therefore, not given. At the time the will was 
executed, the testator requested the witnesses to keep it 
secret, giving as a reason therefor, that if its provisions were 
known, it might produce hard feelings, and that he might 
not then die, and also might thereafter wish to change his 
will. Contemporaneous with the execution of the will, there 
were difficulties existing, and lawsuits pending between the 
testator and Robert C. Patterson, the husband of his deceased 
daughter, and the widows of two of his deceased sons, relat- 
ing to some land and negroes received by his said sons in 
their lifetime, and by said Patterson in the lifetime of his 
wife, from the said testator. The said sons and daughter of 
testator left children surviving them. Besides these grand- 
children, the testator had one son, James B. Hickey, and one 
daughter, a Mrs. Jones, living at the time the will was made. 
Between the time of making the will and his death, in 1859, 
the testator largely increased his property, and the lawsuits 
between him and his grand-children, were all compromised 
and settled, and friendly relations between him and his son- 
in-law and daughters-in-law were fully restored. The tes- 
tator died, and the will, made as aforesaid, was found in a 
bureau drawer, separate from the testator’s other papers, and 
in a place where he did not usually deposit his papers for 
safe keeping. The will was written on one whole sheet of 
paper, and when presented for probate, it was jn two pieces, 
and had the appearance of having been cut, or torn, in two 
pieces. The draftsman who wrote the will, and who was one 
of the attesting witnesses to the same, testified that, in his 
opinion, the will was not worn in two pieces, as the edges of 
the paper were even and smooth, and did not look as if ig 
had been worn. Although the will was in two parts, no 
word or sentence of the same was changed, obliterated, or 
destroyed. The testator’s wife, his son, James B. Hickey, 
and his daughter, Mrs, Jones, were all present when the will 
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was executed. The testator’s wife stated what property she 
wanted, and how it should be given, and the will was written 
in accordance with her wishes, which were assented to and 
approved by the testator. So it was with the property given 
to Mrs. Jones. 

After the testator’s death, the will was propounded, and 
offered for probate, and recorded by James B. Hickey, and a 
caveat was filed by Robert C. Patterson and others, in behalf 
of the children of the testator’s deceased sons and daughter, 
On the trial of the case, the facts before stated appeared in 
evidence, together with a good deal of testimony as to what 
and how much property had been given by. testator, in his 
lifetime, to his children. It was also proven that the tes- 
tator, inspeaking of the will to his wife, said: “Old lady, 
that is a thing I thought I never would do; the laws of 
our country was as good a will as I wanted.” 

In the progress of the trial, the caveators proposed to prove 
that after the will was made, the testator said, “ that he in- 
tended his children and grand-children should share equally 
in his property.” 

Also, “that it was a part of the understanding in the com- 
promise of the law-suits, that the testator would make all his 
children equal in the division of his property.” 

Also, “ that the testator agreed, in order to bring about a 
settlement of the law-suits, he. would make his property 
equal among his grand-children.” 

Also, “that the testator promised Mary C. Hickey, the 
widow of his deceased son, Alexander C. Hickey, that, at 
his death, he would give her children an equal share of his 
property with his other children, and that this promise 
caused the said Mary C. Hickey to make a compromise of 
the law-suit then pending between the testator and herself, 
and that this conversation and promise took place in 1856.” 

Also, “that the testator said that he knew what he had 
given his other children, and that he would keep an account 
of it, and when he was done with his property, he intended 
that all his children should have an equal share.” 

Upon objection made thereto, by counsel for the pro- 
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pounder, the presiding Judge repelled all the evidence afore- 
said, offered by the caveators, to which decision said caveators 
excepted. 

The jury returned a verdict for the propounder, and the 
will was accordingly set up. 

The plaintiffs in error ask a reversal of the judgment, on 
the ground, that the presiding Judge erred in excluding the 
testimony offered by caveators, as aforesaid. 


JoHNSON & SLOAN for plaintiffs in error. 


Hout & Hurcurns for defendant in error. 
By the Court—LumPx1y, J., delivering the opinion. 


Revocavit vel non is similar to the question of devisavat vel 
non, and is a question of fact for the consideration of a jury. 
Powell on Devises, 6, 34; 3 Wilson, 508. Ad questiones facti 
respondent juratores. 

Was the Court right in excluding from the jury the decla- 
rations and acts of the testator, for the purpose of showing 
the guo animo with which the will propounded for probate 
was torn or cut in two. 

The will was kept by the testator after it was written ; 
and found in the drawer of his secretary, torn or cut asunder. 
The presumption of the law is, that the act of mutilation 
was done by the testator; and, if done unintentionally by 
him, or by the fraud or accident of some other person, it is 
incumbent upon those claiming under the will to prove it. 
Those setting up title, under a will, must show, affirmatively, 
a valid existing will, uncancelled at the time of the testator’s 
death. The instrument has no force or effect till the death 
of the testator. It is said to be ambulatory till the testator 
dies. Until then, the party making it has the power to can- 
cel or revoke it. “The general rule is, that a will once 
executed remains in force, unless revoked by some act done 
by the testator, animo revocandi—such as burning, canceling, 
making a new will, or the like.’—Per Sir John Nicholl, in 
Johnston vs. Johnston, 1 Phillimore, 446. 
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The question of revocation, I repeat, then, is one of eyi- 
dence. Here the execution of the will is established. It is 
found, after the testator’s death, but in an unusual place, and 
not where he was in the habit of keeping his valuable papers, 
It is produced for probate, cut or torn in two pieces. The 
law imputes the act to no other person than the testator. In 
the absence of proof, does not the law presume that the tes- 
tator destroyed it—animo revocandi? And, in such a case, 
at least, will not the caveators be permitted to introduce the 
parol declarations of the testator to confirm the legal pre- 
sumption deducible from the facts themselves ? 

But call this, if you please, an equivocal act. Shall not 
the testimony of the witnesses, which was offered and reject- 
ed, be received for the purpose of ascertaining the intent with 
which this will was mutilated? 

This question is not controlled by authority. Courts dis- 
tinguished for their learning, and eminent Judges, have dif- 
fered upon it. Not concealing the fact, that my leaning is 
always in favor of admitting rather than rejecting testimony, 
I cannot concur with the circuit Judge in ruling out the evi- 
dence. 

All the Courts agree, that declarations made prior to, or 
at the time of the execution of the will, or its revocation, are 

/ admissible. The judicial mind, both in England and in this 

country, is divided as to whether it should not be so restricted. 

/ Insome of the earlier English cases, as in Nelson against 

/ Oldfield, (2 Vernon, 76,) this kind of evidence was admitted 
/ without question. 

In Brady vs. Cubitt, (Douglas, 49,) Lord Mansfield laid 
it down, that the presumption of a revocation was liable to 
be rebutted, (and of course sustained,) by “every kind of evi- 
dence.” Thig is very strong, and Buller, J., in the same 
case said, that implied revocations must depend on the cir- 
cumstances, at the time of the testator’s death; which cir- 
cumstances, I presume, cannot be known without a resort to 
parol testimony. 

In the case of Warren vs. Matthews, (Vesey,) evidence 
was received in opposition to the probate of a will, that a 
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subsequent unfinished will was made by the testator, and of 
many declarations of the testator, showing he was not satis- 
fied with the will before the Court. All the testimony was 
received and rélied on without opposition. 

More modern cases, at least some of them, have refused 
to allow this species of proof. (Provis vs. Reed, 5 Bingham, 
435). In Jackson, ex dem., Coe, and others, against Kniffin, 
2 John’s Rep., 31, parol evidence of the revocation of a will 
was held to be inadmissible. Thompson, Kent, and Liy- 
ingston concurring, Ambrose, Spencer, and Tompkins dis- 
senting ; and the Supreme Court decided that this evidence 
was properly rejected. (6 Cowen’s Rep., 382). Chancellor 
Walworth, in the case of Betts vs. Jackson, 6 Wendell, 187, 
thus expresses himself upon this doctrine: “In the investi- 
gation of the other questions in this cause, I have necessarily 
been compelled to look into this subject, so far as to see there 
is sufficient doubt as to the correctness of the Supreme Court 
decision on the point, to authorize them to direct a re-argu- 
ment of the question, if it shall again come before them. 
The frequent insincerity of testamentary declarations, and 
the great danger that the meaning of the testator may be 
mistaken or misrepresented, when he is no longer able to 
explain what he meant, must, in general, render such declar- 
ations of little value as evidence. But they are sometimes 
received to explain a latent ambiguity, or to ascertain the 
intention of the testator, in case of doubts arising from an 
equivocal act; and the unifurm practice of the English testi- 
mentary Courts, has been to receive such declarations, to 
strengthen or repel the presumption, that a will once legally 
executed, but not found at the death of the testator, (or can- 
celed) had been destroyed by him. 

This question came before Judge Story, in Smith vs. Fen- 
ner, (1 Gall. Reports, 169), who held that the declarations of 
the testator, before and after the time of making a will, (or 
revoking one), and, afterwards, if so made as to be a part of 
the res geste, are admissible to show fraud in obtaining the 
will, but not declarations at any distance of time after the 
will has been executed, especially where the will has always 

VoL, xxxu—11. 
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been in the testator’s possession. (See, also, 2 Mass. Rep., 
507, and other cases to the same effect). The cases of Jack- 
son and Kniffin, in 2 Johnson, and Smith and Fenner, 1 
Gall., are considered the leading authorities to sustain the 
view held by the circuit Judge upon the question under con- 
sideration. 

Then, on the other side, we have Batey vs. Holman, exec- 
utor of Batey, (8 Hem. and Munf., 502), where, notwith- 
standing the Judges differed upon other points, they unani- 
mously held that parol evidence was admissible to show the 
situation of the testator and the quo animo, the cancellation 
was made. The Virginia cases are numerous upon this 
point. Cogbill vs. Cogbill, 2 Hen. and Munf. 467; ‘Temple 
and Taylor against Temple, 1 Hen. and Munf., 478, and 
Zerby vs. Zerby, (8 Call., 334), are all strong precedents to 
the same effect. 

In 1821, fifteen years after Jackson, ex dem., Coe vs. Knif- 
fin, and nine years after Smith and Fenner, which, as before 
intimated, are the leading cases against this sort of evidence, 
the question involved in these cases was presented to the 
Supreme Court of North Carolina, who expressly adopted 
the opinions of Spencer and Tompkins, Js., in the first case, 
thus repudiating the decisions of both the Supreme Court of 
New York and of Judge Story. Both these cases, say 
Messrs. Cowen and Hill, (in note 194, p. 3801, 3d volume of 
Phillips in Evidence), were before them, appear to have been 
sometimes in the hands of counsel, and were followed by the 
Judge at nisi prius. At the bar, great research and high 
forensic talent were exhibited in the discussion, both upon 
principle and authority; the main ground for the evidence 
being the admitted one, that declarations made by the owner 
follow from him to all who claim under him, along with 
descents, devises and sales. The evidence proposed was of 
repeated declarations made after the execution of the will, 
and consisted in stating its contents to be materially and 
utterly different from what they were. They were offered in 
connection with conflicting testimony upon the part of testa- 
mentary capacity. The evidence was resisted, as in New 
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York, among other arguments, on the ground that it would 
violate the spirit of the North Carolina Statute of Revoca- 
tions, which also required (as the British statute) certain 
specified solemnities. 

On both sides, the English authorities, then extant, were 
fully cited and applied. On the whole, say the compilers, 
the arguments were learned and useful, and must have saved 
the Judges great labor upon this vexed controversy. The 
conclusion of the Court is thus strongly expressed: 

“To reject the declarations of the only person having a 
vested interest, and who was interested to declare the truth— 
whose fiat gave existence to the will, and whose fiat could 
destroy, and, in doing the one or the other, could interfere 
with the rights of no one, involves almost an absurdity ; and 
(with due deference to the opinions of those who have decided , 
to the contrary) we say—and not upon the ground of their 
being part of the res geste—for whether they accompany the 
act or not, whether made long before, or long after, the 
making of the will, is entirely immaterial as to their compe- 
tency. Those circumstances only go to their weight or credit 
with the tribunal who is to try the fact.” After a further 
examination of the question, they add: “ For these reasons, 
and those given by Judge Spencer, who, together with Judge 
Tompkins, dissented from the opinion of the Court, and 
because of the doubt which rested, for some time, on Judge 
Livingston’s mind, we think we are bound to disregard the 
opinion of the majority of the Court, in 2 Johns. 31, and 
also the case in 1 Gall., 170.”—(Reels, executors, vs. Reel, 1 
Hawks, 247, 268-9.) . . 

Again, in 1832, on the trial of an issue of divisavet vel 
non, Judge Martin, at nisi prius, rejected the testator’s 
declarations, made after the execution of the will. On moy- 
ing for a new trial, the question was treated as open and 
unincluded in Reels vs. Reel, because there the testator died 
before the North Carolina statute of revocation passed, which 
was not till 1817. The statute being before the former 
decision, though after the will was made—a distinction not 
adverted to. Provis & Reed, 5 Bingham, was now cited by 
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counsel, in addition to Jackson vs. Kniffin and Smith & Fen- 
ner, as an authority for excluding the proof. The Court 
declared that they had “ deliberately considered the question 
anew ”; “that the proof offered was relevant to the point.” 
The assertion that it may mislead the jury, is applicable to 
all evidence submitted to them. This is incident to our tri- 
bunals as constituted; and not peculiar to this species of eyvi- 
dence. 

It is said that the reasons for not hearing parol proof is, 
that there is not the ordinary security that it is true. This 
goes to the weight of the evidence. It is true, there are 
many cases in which it would be entitled to but little weight; 
nay, but a few in which it would be entitled to any. Yet, 
if there be others, in which it would subserve the cause of 
truth and justice, it must be heard, leaving its effects to those 
whose province it is to weigh it. I think there is little dan- 
ger in this, when the Court can aid the jury in pointing out 
its legitimate tendency.” 

I forbear to make further quotations from this “perspicu- 
ous and masterly ” opinion of Judge Ruffin. I would gladly 
incorporate it entire, but must content myself by referring 
to it as demonstrating conclusively, to my mind, the pro- 
priety, as well as safety, in receiving such evidence. 

Having thus, as briefly as I could, adverted to the conflict- 
ing decisions upon this vexed question, James Kent and 
Joseph Story, men unsurpassed for legal learning, being 
arrayed against Ambrose Spencer and Thomas Ruffin, to say 
nothing of Spencer Roane, than whom abler common law 
Judges never presided in the Courts of this country, and dif- 
fering, as I do, from a worthy brother and associate, for 
whom and for whose opinions, I have the highest respect, I 
must say, that I have not a scintilla of doubt resting in my 
mind that the testimony excluded should have been received 
by the Circuit Court. 

Judgment reversed. 
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WILLIAMS vs. LoGAN & MEARA. 


1. The Act of 30th December, 1847, (Cobb’s Digest, 180), requires mar- 
riage settlements, or agreements, executed previously to the passage 
of that Act, to be recorded, after its passage and publication, whether 
recorded or not. 

2. The registration of such conveyances, Only, as are required by law 
to be recorded, operates as constructive notice to subsequent purchasers 
of the same property so conveyed. 


Trover in Bibb Superior Court, for a negro named Samp- 
son. 

The questions made in this case, rest upon the saetees 
state of facts, agreed to by the parties : 

On the 20th of December, 1836, in contemplation of a 
marriage, which was afterwards consummated, a deed of 
marriage settlement was executed in the county of Chatham, 
then the residence of the husband, between John C. Hunter 
and Ann E. Aiken, by which the negro in dispute, with 
others, all brought into the marriage by the said Ann E. 
Aiken, were settled on the said John C. Hunter, the husband, 
and the said Ann E., the wife, and the survivor of them for 
life, and then to the children of the marriage. The property 
was conveyed by the deed, to three trustees, neither of whom 
was the husband or wife. The deed was attested by wit- 
nesses, one of whom was Richard R. Aiken, and by him pro- 
bated before Edward G. Wilson, Deputy Clerk of Chatham 
Superior Court, on the 20th of October, 1841, and recorded 
in the Clerk’s office of Chatham Superior Court, on the day 
of said probate. James Hunter and Charles Hunter were 
the only children of the marriage. Mrs. Hunter died many 
years ago. Thomas J. Walsh, auctioneer, sold the negro in 
dispute, at public out-cry, by the authority and direction of 
John C. Hunter, to pay certain advances made by Walsh to 
the said John C. Hunter, to pay for the board and schooling 
of the said children, James and Charles. At the sale, which 
occurred in 1852, one J. C. Trowbridge was the purchaser, 
to whom Walsh made a bill of sale. Walsh knew nothing 
at the time of the sale of any claim on the negro, nor did it 
appear that Trowbridge had any notice of any defect in the 
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title. Walsh did not even know of the marriage settlement, 
but heard it of some two years after the sale. Walsh executed 
to Trowbridge his own bill of sale as auctioneer. Logan & 
Meara derived their title from Trowbridge. John C. Hun- 
ter died in 1858. Logan & Meara were in possession of the 
negro in February, 1858, and on the 8th of February, 1859, 
and the negro died in the summer of 1859. 

Under the instruction and authority of the plaintiff, Wil- 
liams, acting as the next friend of the said minor children, 
James and Charles Hunter, a demand for the negro was 
made on the defendants, Logan & Meara, by Mr. Lanier, and 
they refused to give up the negro. This demand was made 
before the suit was brought, which was on the 8th of Febru- 
ary, 1859, and the refusal was general, and placed on no 
particular ground. 

Upon the foregoing facts, the following questions were 
submitted for adjudication, to-wit : 

1. Did not the death of the negro release the defendants 
from all liability, except for the hire of the negro, from the 
death of John C. Hunter, and the costs? 

2. Can the defendants reduce‘the amount of the recovery, 
by proving the negro was diseased at the time the demand 
was made, and that he subsequently died of such disease ? 

3. Was the record of the marriage settlement sufficient ? 
Ought it not to have been again recorded, under the Act of 
the 30th of December, 1847, to give it validity, and to 
authorize a recovery upon it in this case? 

4, Does the evidence, in this case, show such a conversion 
of the property in dispute as to authorize a recovery ? 


LANIER & ANDERSON for the plaintiff. 


H. K. McKay for the defendant. 
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By the Court.—JENK1ns, J., delivering the opinion. 


1. The consent, in this case, presents several questions for 
the consideration, of the Court and among them, this: 
“Whether the record of the marriage settlement was suffi- 
cient, or whether it ought to have been recorded again, under 
the Act of 30th December, 1847, to give it validity, and 
authorize a recovery upon it in this case.” In our view of 
this question, it must control the case, and we, therefore, 
deem it unnecessary to consider the others. 

The question is not as to the validity of the settlement, as 
between the parties to it, and privies ; but whether the record 
of it, anterior to the Act of 1847, was valid as constructive 
notice to Trowbridge, and those claiming under him; the 
defendants being in that category. 

The plaintiff ’s counsel, in the very interesting and ingeni- 
ous argument presented, assumed two positions on this point. 
First, that by a proper construction of the Act of 1847, it is 
unnecessary to record, a second time, a marriage settlement, 
which had been recorded prior to its passage, such prior 
record, answering by relation, its requisitions. We cannot 
assent to this proposition. The first section of the Act refers 
exclusively to settlements made prior to the passage of the 
Act; and its language istequally clear and peremptory. It 
directs that all such settlements, or agreements, “shall be 
recorded within twelve months after the passage and publi- 
cation of this Act, in the Clerk’s office of the Superior Court 
of the county of the residence of the husband.” 

It must be presumed that the Legislature knew, when 
passing this Act, that many existing settlements had already 
been recorded. Had they intended ‘that such record should 
satisfy the requirements of the Act, the insertion of three 
words would have expressed that intention. Those words 
not having been inserted, and no allusion being made to a 
prior registration, we are constrained to infer the absence of 
such intention. They undoubtedly intended to prescribe a 
new rule; they had not previously required such convey- 
ances to be recorded. 
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Their new rule would be vastly more facile and certain in 
its operations, by limiting the researches of inquiries into 
title, to the date of the rule itself; and this object is accom- 
plished by holding that the Act of 1847 requires all mar- 
riage settlements or agreements, whether previously regis- 
tered or not, to be recorded within twelve months after the 
passage and publication of the Act. The language of the 
statute is not at all ambiguous; and it can only be made to 
meet the exigencies of the plaintiff’s case, by interpolating 
words. This we are not authorized to do. 

2. But secondly, it is insisted that by the Act of 1819, 
(Cobb’s Digest, 168), or by the Act of 1827, (Cobb’s Digest, 
172), the record of marriage settlements is authorized, and 
that this is sufficient to make such record constructive notice, 
to subsequent purchasers, of the settlement so recorded. In 
section 403, vol. 1, of Story’s Eq. Jur., the author states that, 
in America, “it is uniformly held that the registration of a 
conveyance operates as constructive notice to all subsequent 
purchasers of any estate, legal or equitable, in the same prop- 
erty.” But in the next section, 404, the learned author 
expressly limits the operation of this American rule to such 
conveyances only “as are authorized and required by law to 
be registered, and are duly registered in compliance with 
law. He then adds: “ if they are sot authorized or required 
to be registered, or the registry itself is not in compliance 
with the law, the act of registration is treated as a mere 
nullity ; and, then, the subsequent purchaser is affected only 
by such actual notice, as would amount toa fraud ”—citing 2 
Sch. and Lefr., 68; 1 Sch. and Lefr., 157; 4 Wheat, 466; 
1 John. Ch., 300; 2 Binn., 40. The learned counsel uses the 
second or negative proposition in section 404, to explain the 
first or affirmative proposition, and construes the whole sec- 
tion to mean, that if a conveyance be either authorized or 
required to be registered, the registration is good, as construc- 
tive notice to subsequent purchasers. He reads the negative 
proposition thus: “ If they be neither authorized nor required 
to be registered, the registry is a nullity, is ineffectual as no- 
tice,” etc. He then holds that the converse is true, viz: “If 
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they be either authorized or required, etc., the registry is good 
as notice,” etc. But this criticism upon the text, I think is 
illogical. The author proceeds to state, first, affirmatively, 
in what cases registry will operate as constructive notice ; 
and he thus puts it: “If they (the conveyances) be author- 
ized! and required by law to be registered, and be actually 
registered, the registration is gonstructive notice,” etc. Here 
he uses the copulative conjunction, intending that there must 
be both authorization and requirement of law, etc., to make 
the registration effectual as notice. But when, next, he pro- 
ceeds to state the negative proposition, to specify in what 
cases registration will not be valid as notice, he uses the dis- 
junctive conjunction; he says: “If they (the conveyances) 
are not authorized oR required to be registered,” etc. It is 
as if he had said, “if they be not authorized to be registered, 
or if they be not required to be registered, in either event, 
the registration is a nullity, as constructive notice. Thus, and 
thus only, can the two propositions be made to consist. Inas- 
much as to require by law the registration of a conveyance, 
is to authorize it, the rule may be thus briefly stated, “ The 
registration of such conveyances, only, as are required by law 
to be registered, is constructive notice to all subsequent pur- 
chasers,” ete. 

The marriage setlement, in this case, not having been 
recorded, as required by the Act of 1847, and there being no 
proof of actual notice to the purchaser, under whom defend- 
ants claim, our opinion is that the plaintiff cannot recover. 
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BALL, ex’r and adm’r vs. WALLACE and Wire. 


1, The plaintiffs were the co-heirs, or distributees, and their representa- 
tives of the grantor, who had died leaving no children. Held: That 
the paper was a gift by the grantor to those persons, who, like himself, 
were heirs to his father, reserving a life-estate in the property himself; 
the estate created, subject to be defeated by the death of grantor leay- 
ing, at his death, child or children*surviving him. 

2. When a deed of gift contains grantees so designated or plainly referred 
to as to be easily ascertained, a subject-matter, and a time when the 
gift is to take effect, there is sufficient certainty to require the Court to 
give it effect. 

3. A gift, although voluntary, is good, and may be enforced, if it is an 
executed and not a mere executory one. 

4. No particular form of words is necessary to make a conveyance ; so 
that the words used indicate an intention to convey it, is sufficient. 


Trover, in Sumter Superior Court. Tried before Judge 
ALLEN, at the October Term, 1860. 


James Ball, as the administrator of James Gray, and Sea- 
born Gray, and as executor of Sarah Powell, brought an 
action of trover against Cargil Wallace, and his wife, Mary 
Wallace, to recover damages for the alleged conversion by 
the defendants of a negro named Peter. 

On the trial of the case, the plaintiff proved that the 
defendant, Mary Wallace, was the widow of Samuel Gray, 
deceased, and that she intermarried with the defendant, Car- 
gil Wallace; that Samuel Gray died about the first of Janu- 
ary, 1858, leaving no child or children, and that he had no 
child or children in his life time; that said Samuel Gray was 
the son of James Gray, of Warren county, deceased, and 
brother to the testator and intestates of the plaintiff, and that 
said intestates, testator, and Samuel Gray, were all the heirs 
of James Gray at the time of his death; that the negro boy, 
Peter, was worth $700 00, and was worth, for hire, $150 00, 
and was hired out for that sum by the defendant, in the year 
1859; that Samuel Gray, since 1840, has not been of strong 
mind, and from 1850, up to the time of his death, he drank 
a great deal of whisky, and his mind grew weaker and 
weaker, until he died. 
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The plaintiff also offered in evidence a paper, duly attested 
by two witnesses, one of whom was a Justice of the Peace, 
and which was recorded in the Clerk’s office of the Superior 
Court of Warren county, Georgia, on the 22d of June, 1822, 
‘and of which the following is a copy: 


** GEORGIA, Warren County, 
‘October, 19th, 1819. 

‘“ Received one negro boy, named Peter, valued at seven hundred dol- 
lars, the same being a part of my proportionable part of my father’s 
estate. Given under my hand, the day and year above written. And the 
boy for which I have given this receipt, if I should die without child or 
children, is to return to the other heirs. 


“SAMUEL GRAY,” 
Upon objection being made thereto, the presiding Judge 
repelled the said paper as evidence, on the ground that the 
same was uncertain, voluntary, and contained no words of 
conveyance, and then awarded a non-suit against the plain- 
~ tiff. 
This decision is the error alleged in the records in this case. 


Witus A. Hawkurys for plaintiff in error. 


B. Ht, (representing McCay), for defendant in error. 
By the Court—Lyon, J., delivering the opinion. 


Some of the well settled rules for the exposition of deeds 
and other writings are, that the constructions ought to be as 
favorable and as near the apparent intent of the parties as 
possibly may be, and as the law will permit; that too much 
regard is not to be had to the natural and proper signification 
of words and sentences, to prevent the simple intention of 
the parties from taking effect ; for that the law is not nice in 
grants, and, therefore, it doth often transpose words contrary 
to their order to bring them to the intent of the parties. 
Willes Rep., 332; Shep. Touch., 88. That all the words of 
the deed, in construction, be taken most strongly against him 
who doth speak them, and most in advantage of the other 
party. Shep. Touch., 87. That the grantee be sufficiently 
named, or, at the least, set forth and distinguished by some 
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circumstantial matter. Jb., 235. Dedi et concessi be the most 
apt words for all kinds of grants, yet, it may be by other 
words and the grant as good as those words—no formal words 
are necessary. Ib., 232. That the judges ought to be curious 
and subtile to invent reasons, and make acts effectual accord- 
ing to the just intent of the parties. Willes Rep., 684. 

1. Looking at this paper, then, in the sense of these author- 
ities and rules, with a view to give effect to the intention of 
the grantor, if it can be done consistently with the law, we 
are constrained to the conclusion that it was the intention of 
Samuel Gray, the maker, to vest the title to this negro, by 
this paper, in his co-heirs at law of his father, who, like 
himself, took distributive shares of that estate, in case he 
died without child or children. In other words, it was a 
gift to the persons answering that description, reserving a 
life-estate in himself, subject to be defeated by his leaving 
child or children at his death. Whatever may have been 
the inducement to such agreement or gift; whether on ac 
count of a general agreement for distribution of the estate of 
the father by all the heirs, on these conditions, or whether 
the property of the estate for distribution was subject to such 
a limitation, or whether he was moved thereto by his mere 
volition, is wholly immaterial. That, to our mind, is the 
intention manifested by this instrument, the grantor using 
the words “to return to” in the sense of to vest in, as the 
simplest mode of expressing his purpose and effecting his 
intention, and as there is nothing in this intention incon- 
sistent with the rules of law, the Court must give effect 
thereto. 

The Court below ruled out the paper as evidence of title 
in the plaintiff, and awarded a non-suit on three grounds: 

2.—1. That the paper was uncertain; why, we cannot 
see. There isa grantor; grantees plainly referred to, and 
designated so that they are easily ascertained, a subject mat- 
ter of gift, and a time when the gift was to take effect in the 
grantees. 

3.—2. That it was voluntary. Concede that this is so; 
still, the gift is good. This is not an executory agreement, in 
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which a mere intention is expressed to make the gift, but an 
executed one, that vests the title, and nothing more remains 
to be done to complete it. 

4,—3. That the paper contains no words of conveyance. 
We have already seen that no particular form of words of 
conveyance is necessary, so that the words used indicate an 
intention to convey, and that the words in this paper are— 
sufficient for that purpose; for these reasons, we think the 
Court below erred in rejecting the paper tendered as evidence 
of title in the plaintiff, and in granting a non-suit. 

Judgment reversed. 





MontTGoMERY and another vs. Morris. 


1. Testimony of a witness, taken by interrogatories, is not obnoxious to 
the Act of 21st February, 1850, ‘‘To regulate the testimony of Attor- 
neys at law,’’ when it does not appear to the Court that the witness 
was the attorney-at-law of the party against whom the evidence is 
sought to be used, or that the facts testified to were acquired by him 
during the existence, and by reason of the relation of attorney and 
client. 

2. M. agreed with M. for the purchase of her land and negroes at the 

price of $8,000 00, executed a bill of sale to him for the negroes, and 

delivered to him her title deeds for the land, retaining possession of 
the property until the purchase-price of the property was settled; sub- 
sequently, to induce M. to cancel the trade, give up the bill of sale to 
the negroes, and the title deeds to the land, M., the vendor, and 
another, executed to M., the purchaser, their notes for the sum of 
$450 00, and the bill of sale and deeds were returned to M., and the 
trade cancelled. Held: That this was a sufficient consideration for 
the notes so given, although the bill of sale and deeds might have been 
fraudulently obtained in the first place. 

When a fraud has been committed by one upon another, and it has 
been settled by the parties, with a full knowledge thereof, such settle- 
ment is conclusive. 


ge 


Certiorari from Bibb Superior Court. Decided by Judge 
LAMAR, at the November Term, 1860. 


The facts of this case are substantially as follows : 
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James 8. Morris bargained with Nancy Montgomery and 
Mary Dunean for a plantation in the county of Baldwin, and 
five negroes, for which Morris agreed to pay $8,000 00. Pur- 
suant to the agreement and contract, Morris paid over to 
Mrs. Montgomery and Mrs. Duncan some money, and they 
turned over to him the title deeds of the plantation, and Mrs, 
Montgomery executed and-delivered to him a bill of sale for 
the negroes, which were then levied on by virtue of sundry fi, 
fas. against Mrs. Montgomery. Morris was to pay off the 
ji. fas. and all other demands against Montgomery and Dua- 
can, and then pay the balance of the $8,000 00 to them. 

On the day of sale, and when the negroes were offered for 
sale, Morris announced to the sheriff and bystanders, that he 
had the means, and was ready to pay off all the fi. fas. and 
all other demands against Montgomery and Duncan; but, 
for some cause, the sheriff and plaintiffs in fi. fas. refused 
then to receive the money, and the sale was postponed. This 
occurred on the first Tuesday in January, 1860. 

It was then agreed, that so soon as Morris returned from 
a trip out West, which he was then about to take, that he 
should return to Milledgeville and get the negroes and bring 
them away. 

Morris paid no money, except what he advanced to Mont- 
gomery and Duncan, nor was there any deed to the plantation 
executed to him. 

After Morris returned from the West, and before he went 
back to Milledgeville, Mrs. Montgomery and Mrs. Duncan 
called on him at his house in Marietta, when it was agreed 
that Morris should give up the bill of sale and title deeds, 
and that the whole sale should be cancelled, in consideration 
of which, Mrs. Mongomery and Duncan paid Morris some 
money, and also executed and delivered to him nine promis- 
sory notes, signed by them, for $50 00 each. 

Afterwards, Morris sued out attachments on these notes, 
returnable to a Justice’s Court of Bibb county, and Mont- 
gomery and Duncan pleaded that the notes were without 
consideration. 

On the trial of these cases in the Justice’s Court, the depo- 
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sitions of Wm. McKinley were read in evidence over the 
objection of plaintiff’s counsel, that the depositions disclosed 
facts, of which the witness obtained a knowledge during the 
existence, and by reason of the relation of attorney and client 
between the witness and plaintiff. 

The jury, in the Justice’s Court, found for the defendants. 

The cases were then carried to the Superior Court of Bibb 
county, by certiorari. 

The Superior Court sustained the certiorari, and ordered 
a new trial, on the ground that the Justices erred in admit- 
ting McKinley’s testimony, and on the ground that the jury 
found contrary to evidence, as to a want of consideration in 
the notes. 

This judgment is the error alleged. 


LANIER & ANDERSON for plaintiff in error. 
Stusss & Patton contra. 


By the Court.—Lyon, J., delivering the opinion. 


Two questions are made by the record in this case : 

1, Whether the interrogatories of the witness, William 
McKinley, were admissible as evidence ? 

2. Whether there was sufficient evidence of a consideration 
in the notes which were the foundation of the suits in the 
Justice’s Court, to authorize a recovery on them by the 
plaintiff? 

(1.) We think the interrogatories were admissible as evi- 
dence. The objection to them is, that the witness, McKin- 
ley, was the attorney of Morris, and that his statements, or 
evidence, is in conflict with the Act of 21st February, 1850, 
“To regulate the testimony of Attorneys at Law.” The 
record does not support the objection. It does not appear 
that the witness was the attorney of Morris, or that the facts 
sworn to by him were acquired during the existence and by 
reason of that relation, all of which is necessary to exclude 
the testimony under that Act. As much was said in the 
argument as to the manner of this witness, we are constrained 
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to remark, in respect thereto, that in this, the testimony 
was very objectionable—not enough so to require the Court 
to exclude the same from the jury, but sufficiently so to 
greatly impair its weight and credit before them; and if a 
jury, under the circumstances, should wholly. discredit eyi- 
dence so given, we should never interfere with their finding 
on that account, however material and important the testi- 
mony may be. However well satisfied a witness may be, 
that the party against whom he is testifying is a desperate 
speculator and adventurer, trying to obtain an undue advan- 
tage, or is wrong upon the merits, it is not his business to 
adjudge these questions, or to thrust his opinions thereof on 
the tribunal whose business it is to try the case, but to state 
what he does know, as strongly as it exists, without that 
flippancy and bias for one of the parties that so evidently 
marks this testimony from one end to the other. 

(2.) As to the other question: Was there sufficient evidence ‘ 
of a consideration in the notes before the jury to require 
them to find for the plaintiff? Or, to state the question 
more exactly: Was there sufficient evidence of a want of 
consideration in the notes, to justify the finding as made? | 
And to this, we reply, that there was not. ‘The only evidence 
offered as to the consideration of the notes, was that of the 
plaintiff, Morris, given in reply to interrogatories sued out 
for him specially, on the application of the defendants in 
the Justice’s Court. The witness, McKinley, knew nothing 
of the giving of the notes, or of their consideration ; he 
testifies to certain negotiations by Morris for the purchase of 
the lands and negroes of Mrs. Montgomery, that occurred in 
Milledgeville, on the first Tuesday in January, 1860, and 
the facts that transpired at that time and place, in respect to 
the intended trade, within his knowledge. The notes were 
not given at that time, but subsequently, on the 17th day of 
March, 1860. Hence, his testimony can have no weight 
whatever, to overcome the legal presumption in favor of the 
fairness and sufficiency of the consideration of the notes, 
that arises upon the face of the papers themselves. From 
the answers of Morris, we learn that Morris agreed, on the 
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first Tuesday in January, 1860, to purchase of Mrs. Mont- 
gomery her land and negroes, at the price of eight thousand 
dollars, to which she assented, and, in pursuance thereof, 
executed to him a bill of sale of the negroes, and delivered 
to him her title deeds for the land. It was agreed, further, 
that on the return of Morris from a trip to the West, that he 
then intended, he should pay said sum of money in the 
manner agreed upon, when she should deliver to him pos- 
session of the property. On the 17th day of March, after 
this agreement, the defendants, Mrs. Montgomery and Mrs, 
Duncan, met Morris at his house in Marietta, and upon 
their own application, executed to him their notes, amounting 
to the sum of four hundred and fifty dollars, to induce him 
to give up the bill of sale that Mrs. Montgomery had pre- 
viously executed to him for the negroes, the title deeds for 
the land, and to cancel the whole agreement; and this, we 
think, was a sufficient consideration. The plaintiff, Morris, 
by the bill of sale, had an interest in, if not the legal title 
to, the negroes. Whether he could have recovered the 
negroes and enforced the agreement, it is not now material 
to inquire. The bill of sale and agreement might have 
been procured by the most fraudulent practices upon an 
illiterate and weak old woman, but it was to the interest and 
benefit of Mrs. Montgomery to be relieved from the effect of 
that agreement, to get back her title deeds to her lands, and 
to have the bill of sale she had made, cancelled. To have 
this cloud, to say the least of it, over her property removed, 
was her object, and to accomplish this, she gave these notes, 
and effected her purpose. This was the benefit to her in the 
trade, which has always been held sufficient to support a 
promise made in consequence. There is not the slightest 
evidence that any fraud or misrepresentation was practiced 
to induce the giving of the notes. This is not pretended, 
but it is claimed, that the procuring this bill of sale, agree- 
ment and title, in the first place, was done by the fraudulent 
practices of a sharp trader upon a weak, ignorant, unsuspect- . 
ing, and innocent old woman. Without intending to say 
that this is true, still, if it were, these notes would still be 
VoL, xxxu—12. 
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good and valid against the maker, for it was legitimate, and 
to her interest, to buy or settle herself out of the scrape into 
which she had fallen, and no doubt made a good trade in 
doing so. 

3. Putting the case exclusively on this footing, the promise 
was binding on the maker, for that is directly within the rule 
laid down by this Court, in Ham vs. Hamilton, 29 Ga., 41— 
that is, “that parties may settle frauds as well as anything 
else, if they act with knowledge of the facts; and such a 
settlement is as effectual, when made by the parties, as when 
made by the Courts ;” and this, we think, an express adjudi- 
cation of the main question in this case, and conclusive. 

Judgment affirmed. 


. 





REDDING vs..PRICE. 


The Act of 1857, authorizing bail process against the maker of a prom- 
issory note, at the instance of the security or endorser, is inapplicable 
to suits pending at the time the affidavit is made. 


Complaint, in Webster Superior Court. Tried before 
Judge PERKINS, at the September Term, 1860. 


The fasts and questions exhibited by the record in this 
case, are as follows, to-wit: 

John V. Price brought an action, in Webster Superior 
Court, against John E. Plunket, as maker, and William R. 
Redding, as endorser, to recover the amount of a promissory 
note for $78 50, dated the 11th of January, 1858, due at 
one day, payable to S. B. Hawkins, or bearer, made by the 
said Plunket, and endorsed by the said Redding. 

The action was commenced on the 21st day of February, 
1859. 

On the 3d day of September, 1859, Redding made an affi- 
davit “that John E. Plunket was indebted to John VY. 
Price, by promissory note, dated 11th of January, 1858, and 
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due one day after date, for $78 50; that defendant was en- 
dorser on said note, and that he apprehends that the payment 
of the debt, or some part of it, will devolve on himself, if the 
said Plunket is not held to bail.” 

This affidavit was handed to the attorney of Price, who 
immediately filed the same in office. 

Upon this affidavit, without any process attached thereto, 
or any endorsement being made thereon, Plunket was arrested, 
and imprisoned in the common jail of Webster county. 
Afterwards, he gave bond and security, notified his creditors, 
took the oath prescribed for insolvent debtors, and was dis- 
charged, according to law, at the September Term of Webster 
Superior Court. Plunket withdrew the notice of his inten- 
tion to avail himself of the benefit of the Acts passed for 
the relief of honest and insolvent debtors, which had been 
served on the plaintiff, Price, in order to obtain the services 
of Col. Hawkins, in the matter of his application to be dis- 
charged ; Hawkins being Price’s attorney, and being unable 
to aid Plunket, unless the notice to Price should be with- 
drawn. 

At the September Term, 1859, a verdict and judgment 
were rendered in favor of Price, against Plunket, maker, and 
Redding, endorser, for the amount of the note sued on. 

From this judgment Redding, on his part, entered an 
appeal, and, at the March Term, 1860, filed a plea, “that he 
was released from liability on the note sued on, by reason of 
the failure of the plaintiff to issue bail process against Plun- 
ket, the endorser having made his affidavit, and presented 
the same to the attorney of the plaintiff, in terms of the 
statute.” 

On the trial of the case on the appeal, counsel for Red- 
ding tendered, in evidence, the original affidavit made by 
him as aforesaid, together with the entry thereon of the 
defendant’s arrest by the sheriff, to which counsel for the 
plaintiff objected, on the ground, that Plunket had been ar- 
rested and imprisoned by virtue of said affidavit, and that it 
had performed all the office of a bail process regularly sued 
out; and on the further ground that suit was pending on 
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the note at the time the affidavit was made and handed to 
the plaintiff’s attorney, and the Act of 1857 did not apply, 

The objection was sustained, and the affidavit and return 
were repelled by the presiding Judge, and counsel for Red- 
ding excepted. 

Redding then confessed a judgment, with leave to except 
to the ruling of the Court, and error is assigned on the 
decision of the Judge repelling the affidavit, and a reversal 
of the judgment is asked on that ground. 


SaMvuEL C. Exam for plaintiff in error. 


Wiuuis A. Hawkins, for defendant in error. 


, By the Court—JEnxins, J., delivering the opinion. 


The Act of 1857, under which the bail process offered in 
evidence was sued out, is, by its terms, inapplicable to suits 
pending. It provides, that when a security, or endorser, 
shall file an affidavit, like that now tendered, it shall be the 
duty of the holder of the note immediately “to commence 
suit,” and file the affidavit, ete. 

Either it does not apply to the holder of a note who has 
already commenced suit on the note, or it requires him to 
institute a second suit. The latter proposition would seem to 
be so unreasonable as scarcely to require consideration. It 
is argued, that bail process may be as important to the secu- 
rity in a case pending, as when none had been instituted. It 
may truly be so, but that is an argument for the Legislature, 
not for this Court. Besides, if this view be erroneous, if the 
Act of 1857 authorizes a security, or endorser, to have bail 
process against the maker of a note, pending suit against 
him, the record before us shows that the defendant in error 
did all that, by a fair construction of the Act, could be re- 
quired of him. He immediately filed the affidavit in the 
office of the Clerk of the Court in which this suit was pend- 
ing. If any officer of the Court failed to discharge his duty 
after that, and by reason of such failure, plaintiff in error - 
lost the benefit of the remedy, his recourse is upon such offi- 
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cer. This evidence could not, in any view of the case, have 
affected the rights of the defendant in error, and was, there- 
fore, properly excluded. 

Judgment affirmed. 





JONES et al. vs. MUNROE. 


1. A second amendment of a bill in equity, after adjudications by this 
Court that neither the original bill nor the first amendment, contained 
allegations entitling the complainant to relief, will be allowed if mefti- 
torious, and if presented to the Court below before final order dis- 
missing the bill. 

2, Equity, in a proper case made, will relieve against an agreement of 
compromise, made under a mistake of law by the party seeking relief. 





In Equity, in Lee Superior Court. Decided by Judge 
ALLEN, at the September Term, 1860. 


George W. C. Munroe filed his bill in equity in Lee Su- 
perior Court, against Willis A. Jones, James M. Morris, 
and James Bond, alleging, in substance, the following facts : 

On the second of October, 1838, Abraham Dyson, then 
sheriff of Lee county, executed a deed of conveyance, as 
such, to William Howard and William S. Whitehead, for lot 
of land No. 14, in the second district of said county, pur- 
suant to a sale of the same, by virtue of a fi. fa. froma 
Justice’s Court of Habersham county, in favor of Tyre 
Swift, against Ransom Cain, as the property of the latter. 
This deed was registered on the 2d of November, 1838. On 
the 25th of June, 1840, Elijah Cutts, then sheriff of said 
county, executed a deed, as such, to William J. Parker, for 
the undivided half of said land, pursuant to a sale of the 
same, as the property of William S. Whitehead, under a fi. 
fa., from a Justice’s Court of Stewart county, in favor of 
William J. Parker against said William 8S. Whitehead. 
This deed was recorded on the 30th of March, 1842. On the 
25th of November, 1850, David A. Vason conveyed, by 
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deed, to Munroe, one undivided half of the land, and, on 
the 25th of the same month, the said William J. Parker 
conveyed, by deed, to Munroe, one undivided half of the 
land. Both of these deeds were recorded on the 7th of 
January, 1851. Munroe entered into possession of the land 
under these deeds, cleared about fifty acres of the lot and 
placed them under cultivation, and also made other valuable 
improvements thereon, making the land worth twenty-five 
hundred dollars. Whilst Munroe was thus in the bona fide 
possession of the land, believing that it was his, and holding 
the same adversely to all the world, James Bond, who was 
then speculating in lands, came to the house of complainant, 
and sought information as to various lots of land then 
vacant in the neighborhood of complainant, which informa- 
tion complainant gave. Bond seemed grateful, and assured 
complainant that, in return, he would aid complainant in the 
purchase of any lands that he might want. Complainant 
then told Bond that he had bought the said lot, No. 14, and 
had cleared and improved it as aforesaid, and believed he 
had a good title, but that some of the back deeds were miss- 
ing, and that, owing to the imperfect index to the records, 
he was unable to trace the title back to Ransom Cain, 
the drawer. Some time thereafter, one James M. Morris 
came to complainant’s house, pretending to be the agent of 
Bond, and that a similar interview occurred between him 
and complainant, to the one between complainant and Bond. 

Morris and Bond searched out the whereabouts of Ransom 
Cain, and, in fraudulent disregard of their promise to com- 
plainant, they bought the land from Cain, taking a deed to 
Morris. This purchase was for a nominal sum, and Morris 
made a deed to Bond, in which a larger sum is mentioned, 
when the land was, in fact, purchased by Morris for Bond, 
and with his money, and for his sole benefit. Bond em- 
ployed counsel to bring an action of ejectment, on demises 
from Cain, and Morris against complainant, to recover said 
lot of land. No demise from Bond was laid in the writ, 
because he desired to conceal his ownership of the land, and 
dodge and evade his obligation to complainant, as before 
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stated. The action of ejectment is now pending on the 
appeal in Lee Superior Court. Complainant’s counsel ad- 
vised him, that although he had a regular claim of title from 
Ransom Cain, the drawer, all of which, as was ascertained, 
had been regularly and properly recorded, yet, as the land 
was sold by the sheriff, as the property of Cain, before the 
grant had issued, the title was doubtful; but that, as Morris 
bought from Cain whilst complainant held possession of the 
land adversely, it would be well for complainant to buy the 
Jand from Cain, which advice complainant followed, and, on 
the 25th of January, 1854, obtained a deed from Cain to the 
land, paying therefor the sum of $250 00. On the trial of 
the ejectment, the main ground of defence relied on was, that 
Cain’s deed to Morris was void, under the provisions of the 
statute of the 82d of Henry VIII, which was fully sustained 
by the presiding Judge in his charge to the jury, and a 
verdict was rendered in favor of the complainant. The 
case was carried to the Supreme Court, and the judgment of 
the Court below reversed by the judgment of a majority of 
the Judges of the Supreme Court, who decided that the said 
statute of the 32d of Henry VIII was not of force in Geor- 
gia. His Honor Joseph Henry Lumpkin dissented from the 
judgment of his colleagues, and held that said statute was*of 
force, and if it was not, that the principles of the common 
law rendered a deed void, executed whilst the land was in 
the adverse possession of another. The General Assembly, 
at its session of 1858, passed an Act declaring that the de- 
cisions of the Supreme Court, made, or to be made, in which 
all three of the Judges concurred, or might concur, should 
not be reversed, overruled, or changed, except by the Gen- 
eral Assembly, and that such decisions should be carried 
out by the Courts, until thus reversed, overruled or changed. 
Afterwards, complainant sold his settlement of land, includ- 
ing this lot, to Willis A. Jones, for $7,593 50, being $12 50 
per acre, and that Jones paid all the purchase money, except 
for the lot in controversy, for which he gave his note, pay- 
able one day after date, with a condition inserted therein, 
that if the action of ejectment should be decided against 
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complainant, the note was to be void, and, if otherwise, the 
note to be paid, with interest from its date. The land is 
more valuable as a part of the plantation sold to Jones, as 
aforesaid, than by itself; and will be of comparatively little 
value to complainant by itself, unless Jones would cancel the 
trade entirely, and re-convey to complainant the whole set- 
tlement. Jones refused to pay the note, and contends that, 
as the Supreme Court decision was adverse to complainant, 
the note is void. On the 14th of December, 1858, Messrs. 
Lanier and Anderson, attorneys for Bond, with a full knowl- 
edge of the fact that the Legislature had passed the Act 
aforesaid, and carefully concealing the same from the com- 
plainant, who was ignorant of the fact, represented Bond’s 
title as the only true legal title to the land, and pronounced 
complainant’s title as worthless in law, and told complainant 
that the case could be then, and then only, compromised, 
and would give complainant no time to inform himself as to 
the passage of such an Act. Confiding in the statements 
and representations of the said Lanier & Anderson, and de- 
siring to save all he could of his hard earnings, expended for 
and upon said land, the complainant was induced by them to 
make a most unjust and illiberal compromise of said action 
of ejectment. ‘The agreement to compromise was reduced to 
writing by said attorneys of Bond, in which it was stipulated 
and agreed, that complainant should give Bond his promis- 
sory note for $2,000 00, due one day after date, with interest 
from the first of January, 1858, and also deliver up to said 
attorneys, as collateral security, the note of Jones aforesaid, 
which was for $2,500 00, and that Bond should execute to 
complainant a quit claim deed for the land. It was further 
stipulated, in said agreement, that the note given by com- 
plainant should be paid out of the proceeds of the note on 
Jones, and the balance paid over to complainant, and that if 
said attorneys should have to sue the note on Jones, they 
were to retain five per cent. on the surplus, after paying of 
the note given by complainant to Bond. Under the agree- 
ment, complainant was to take a verdict in the action of 
ejectment, and Bond was to deliver up to him the deeds from 


h 
i 
\ 
| 
1 
if 
| 
WT) 
ue 
he 
Mi) 
i |) 
il 
23) 
ty 
| 
i 
i 
BH 
i 
HH 
Tl 
i 
1} 
i 
art 
i) 
Hi; 
Hj) 
i) 
fH 
i) 
} 
MW 
acpi 
iy 
0 me 
a 
: 
bop 
Babi 
oR 
ay 
hg 
| 
an 
aii! 
iH, 
Ad) 
| 
a 
ft 
ath 
| 
- 
bs 
‘ 
Wye 
rE 
ti 


Hf 





SEs ees 























MACON, JANUARY TERM, 1861. 185 


Jones el al., vs. Munroe. 











Cain to Morris, and from Morris to Bond. So soon as com- 
plainant found out that he had been entrapped and duped 
into said compromise, and had ascertained that the Legisla- 
ture of Georgia had passed the Act aforesaid, he forthwith 
repudiated the compromise, and demanded that the agreement 
should be cancelled and delivered up, which was refused by 
the said Bond and his attorneys. Complainant has reason 
to fear that Bond will collude with Jones, and induce him to 
pay said note, or that he will transfer the notes on Jones and 
complainant, and thus involve complainant in a complex law- 
suit, or law-suits, and inerease the difficulties in the way of 
his obtainment of his just rights.in the premises. Com- 
plainant has learned that Jones is desirous of getting clear of 
his obligations to take and pay for said lot of land, and that 
Bond is anxious to own the same, and he fears that Bond 
may agree with Jones to cancel said note, and for Jones to 
convey the land to Bond, and thus jeopard complainant’s 
right. Complainant tenders back the agreement to compro- 
mise, and declines taking Bond’s quit claim deed, and also 
declines any other benefit under said agreement, and insists 
that the agreement be canceled, and the parties remitted to 
all their rights, as if it had never been made. 

The bill prays a discovery; and that the ejectment be 
enjoined, and that Bond be enjoined from transferring the 
notes on Jones and complainant; and that Jones be enjoined 
from paying his note to Bond, or any one else, until the bill 
is heard ; and for general relief. 

The bill was filed 31st December, 1858, and the injunction 
issued as prayed for in the bill. 

Bond and Morris both answered the bill, denying any 
agreement to aid complainant in perfecting his title to the 
land, and insists that their title is good. 

Messrs. Lanier & Anderson, and Ebenezer C. Grier, each 
file affidavits, detailing the circumstances attending the agree-- 
ment to compromise, and negativing the averments in the bill 
of unfairness in bringing about the compromise, and denying 
any knowledge that the Legislature had passed the Act 
referred to in the bill. At the March Term, 1859, counsel 
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for defendants made a motion to dissolve the injunction, and 
to dismiss the bill, for want of equity. The presiding Judge 
overruled the motion, and ordered the cause to proceed. 

This decision was excepted to by the defendants, and carried 
to the Supreme Court, and, at the July Term, 1859, of said 
Supreme Court, the decision of the Court below was reversed, 
on the ground that this case, having arisen before the passage 
of the Act of 1858, referred to in the bill, was a case to 
which said Act did not apply. 

Before this judgment of the Supreme Court was made the 
judgment of the Court below, counsel for complainant, by 
leave of the Court, amended his original bill, by alleging: 

That he was induced to make the agreement to compro- 
mise, mentioned in the original bill, by the assurances given 
him by Messrs. Lanier & Anderson, and Ebenezer C. Grier, 
a skillful lawyer, that the deed from Cain to Morris was not 
void because of complainant’s adverse possession of the land 
at the time it was made, but that said deed was valid, and 
constituted a title paramount to that of complainant ; that, 
since the filing of this bill, he has heard, and believes it true, 


‘ that the Supreme Court of Georgia, at its recent sitting in 


Atlanta, in a case of Edward Grisham against William C. 
Webb, has decided that, according to the principles of the 


common law, adopted by statute, and of force in Georgia, a 
- deed made to land, whilst the same is held adversely by a 


third person, is void, and confers no title ; that, having been 
deceived, misled, and mistaken as to his legal rights, and the 
law governing this case, he insists that said agreement should 
be set aside, and the parties restored to their former position 
and rights. 

At the September Term, 1859, this amendment was allow- 
ed, and an order passed retaining the injunction. 

This decision was likewise excepted to, carried to the 
Supreme Court, and reversed. 

At the September Term, 1860, when it was proposed, by 
defendants’ counsel, to enter the judgment of the Supreme 
Court as the judgment of said Superior Court, and to dis- 
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miss said bill, the complainant, before the motion was made 
and decided, again amended his bill, by alleging: 

That he has heard, and believes it true, that the judgment 
of this Court was reversed the last time by the Supreme 
Court, on the ground that it was not alleged, either in the 
original bill of complainant, or in the amendment thereto, 
that complainant believed, at the time he made and entered 
into the agreement with Messrs. Lanier & Anderson to com- 
promise said action of ejectment, that the decision of the 
Supreme Court, in the case of Cain and Morris, was the law 
of Georgia; that it was his intention so to allege, and that 
he did believe that such was the law; that Messrs. Lanier & 
Anderson not only gave him that assurance, but, out of abun- 
dant caution, he consulted Mr. Grier, of the law firm of Poe 
& Grier, of the city of Macon, a lawyer of learning and 
ability, and was assured by him, after laying all the facts 
before him, that the decision in the case of Cain and Morris 
was the law, and the deed from Cain to Morris for the land 
in dispute was not void, although the complainant was in 
the adverse occupation of the land at the time it was exe- 
cuted, but that said deed was valid and paramount to com- 
plainant’s title ; that complainant believed and confided in 
these assurances as true, and as indicating the law governing 
his case, and, under this belief and assurance, he made said 
agreement; that the agreement was thus made under a mis- 
take, and an honest misapprehension of his legal rights, and 
by which he was induced to compromise the case, because he 
honestly believed that, according to the laws of Georgia, his 
title was inferior to that of the defendants in this bill, on 
account of the adjudication of the Supreme Court in said 
case of Cain and Morris. 

This amendment was allowed by the presiding Judge, and 
an order passed retaining the injunction until a further hear- 
ing. This decision is the error now complained of. 


Lanier & ANDERSON and McCay & Hawx1ns for plain- 
tiffs in error. 


Vason & Davis for defendant in error. 
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By the Court.—JENK1ys, J., delivering the opinion. 


The law regulating the practice in Courts of original juris- 
diction, in Georgia, allows amendments of the pleadings at 
any stage of the proceeding. Notwithstanding, therefore, 
the defendant in error (complainant below) failed both in his 
original bill, and in his first attempt at amendment, to make 
a case entitling him to relief in equity, if his last amend- 
ment of his bill, (which was presented before the final order 
of the Court below dismissing his bill), contains averments 
entitling him to relief, he must be heard upon the merits. 

Having carefully examined the last amendment, we think 
it does clearly allege that the agreement, the cancellation of 
which is the relief sought, was entered into under a mistake 
of law, on his part, the facts being well understood. 

The rule of law concerning which the mistake is alleged 
to have been made, and upon which the title of the defend- 
ant in error rested, is this, “a@ conveyance of land by one 
against whom the land conveyed is held adversely, by claim of 
title, is void.” Taking this to be the rule of law, the title of 
defendant in error was good. Under the impression that 
the rule was otherwise, defendant in error compromised his 
title, and it is this compromise which he, by his bill, seeks 
to set aside. Is that the rule of lawin Georgia? In Harris 
vs. Cannon et al.,6 Ga. R., 382, and in Harrison vs. Adcock 
et al.,8 Ga. &., 68, this Court unanimously affirmed the 
rule. 

In Cain & Morris vs. Monroe, (involving the very title 
which defendant compromised subsequently,) a majority of 
the Court disaffirmed the rule, Judge Lumpkin, in a dissent- 
ing opinion, adhering to the previous rulings. In Gresham " 
vs. Webb et al., 29 Ga. R., 320, a majority of the Court 

overruled Cain vs. Morris eé al., and reaffirmed the rule 
established in the earlier cases—Judge Benning dissenting. 

By the Act of 1858, the Legislature provided, impera- 
tively, that the decisions of this Court, made, or to be made, ' 
in which all three of. the Judges concurred, or may concur, 
shall not be reversed, overruled, or changed, except by the 
































MACON JANUARY TERM 1861. 189 


Jones et al., vs. Munroe. 





—_—— 





General Assembly, and that such decisions shall be carried 
into effect by the Courts, until thus reversed, overruled, or 
changed. 

In the first place, then, the cases of. Cain & Morris vs, 
Munroe, and of Gresham vs. Webb ef al., being adverse the 
one to the other, and neither made by a concurrence of all 
the Judges may, and should, be put out of the question. In 
the next place, the cases of Harris vs. Cannon et al., and 
Harrison vs. Adcock e¢ al., both of which emanated from a 
full bench, all of the Judges concurring, must, under the 
Act of 1858, be now regarded by this Court as declarations 
of the law. In this view, the last amendment of defendant 
in error to his bill, sufficiently avers, that the agreement of 
compromise with Bond, was made by him under a mistake 
of law. In such cases, relief will be granted by a court of 
equity. 1 Story’s Eq. Jur., sec. 121 et seg. to 1382. This 
was no family compromise. It was no compromise under 
the impression that the law was doubtful or uncertain, made 
with a view of bringing peace. It was under an entire and 
thorough mistake of law. 

We go no further, however, than to decide, that the aver- 
ment in the bill, as amended, regarding this mistake, is suf- 
ficient to entitle the complainant to a hearing on the merits, 
and we consider it only as affecting the validity of the agree- 
ment of compromise between Munroe and Bond. How far 
the rights of the parties in the action at law of Cain & Mor- 
ris vs. Munroe (still pending) may have been affected by the 
judgment of this Court, in that particular case, we leave as 
an open question, until presented for our adjudication. We 
affirm the judgment of the Court below, allowing the amend- 
ment and retaining the case. 

Judgment affirmed. 
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HArRTELL, Trustee, vs. SEARCY. 


A party is not entitled to the judgment of two separate and independent 
tribunals, upon the same subject matter. and a judgment rendered in 
one, will be a bar to a second hearing in the other; and, upon proof 
of the first judgment, the case pending before the other tribunal will 
be dismissed. 


Trover, in Talbot Superior Court. Decided by Judge 
Worri_t, at the September Term, 1859. 


This was an action of Trover, brought by Firman Hartell, 
as the trustee of Mrs. Louisa E. Cuthbert, against William 
Searcy, to recover damages for the alleged conversion of 
certain negro slaves. 

The action was dismissed in the Court below, and the de- 
cision was excepted to, and brought before this Court by 
writ of error, returnable to the January Term, 1860. That 
term being pretermitted, for providential cause, the case 
went over to the next succeeding term, at which time, a 
motion was made by counsel for defendant in error, to dis- 
miss the writ of error, on the ground that the plaintiff, not- 
withstanding the pendency of the writ of error in this case, 
commenced an action for the identical property, against the 
defendant, in the Sixth Circuit Court of the United States, 
for the Southern District of Georgia, in which judgment 
was duly rendered in favor of the defendant, at the April 
Term, 1860. The facts on which the motion rested, were 
verified by affidavits; but this Court, requiring the better 
and higher evidence furnished by an exemplification of the 
Circuit Court judgment, the case was continued, to enable the 
counsel for defendant to obtain that exemplification. 

Counsel for the defendant at this term, appear in Court, 
with the exemplification of the said judgment in the United 
States Circuit Court, and renew the motion to dismiss the 
writ of error. 


JOHNSON & SLOAN for the motion. 


Levi B. Smiru contra. 
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By the Court—LtMPKIN, J., delivering the opinion. 


A party is not entitled to prosecute a suit for the same 
cause of action in different Courts, or in the same tribunal, 
at the same time. Where the State and Federal Courts have 
concurrent jurisdiction, the rule is, for that Court to have 
precedence which first obtains jurisdiction. Here the action 
was brought first in Talbot county, but was dismissed ; a bill 
of exceptions was certified and filed, but before the case 
could be heard, the plaintiff renewed his action in the Sixth 
Circuit Court of the United States, for the Southern District 
of Georgia. The defendant, willing to litigate in that forum, 
appeared and defended the case there, and a judgment has 
again been rendered in his favor. Upon proof of these facts, 
he moves to dismiss the writ of error pending in this Court; 
and we think he is entitled to do so. Unless the case is 
reinstated by the judgment of this Court, the defendant 
could not plead the judgment in the Circuit Court to the 
case in Talbot, there being no case pending in that Court. 
And we do not think he is entitled to the judgment of this 
Court upon the case which he brought up, but consider it 
abandoned by the subsequent proceedings of the Circuit 
Court. Every party is entitled to his day in Court, but no 
party is entitled to a day in two Courts upon the same 
subject matter. The judgment of either, having competent 
jurisdiction, should be final and conclusive in the premises. 

Judgment: that the writ of error be dismissed. 
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DurRHAM vs. MAYo. 


1. The lien given by the Act of 22d December, 1834, to carpenters and 
masons, is discharged from the premises, upon a sale thereof, under 

* execution against the owner, and transferred to the proceeds of such 
sale, to which the holder of the lien must look for satisfaction of the 
lien, instead of to the premises. 

2. That the purchaser at such sale bought, with notice of the existence 
of the lien, does not alter the rule; the title passes to the purchaser, 
notwithstanding, freed from the encumbrance of the lien. 


Levy and Claim, in Dougherty Superior Court. Tried 
before Judge ALLEN, at the June Term, 1860. 


David A. Mayo obtained a judgment at common law, on 
a mason’s lien on the Isabella Hotel, in the city of Albany, 
against George W.Crummey. From this judgment, a fi. fa, 
issued, and was levied on said hotel, and Lindsey H. Dur- 
ham interposed a claim to the property. 

On the trial of this claim, the plaintiff in fi. fa. introduced 
in evidence the fi. fa., with the levy entered thereon, and 
closed his case. 

Counsel for the claimant then moved to dismiss the levy, 
on the ground that the plaintiff had shown no title to the 
property levied on, in Crummey, the defendant in fi. fa. ; and 
on the further ground that plaintiff kad not shown at what 
time the work was done, and at what time the lien was 
recorded, or that it was recorded within the time prescribed 
by the statute. 

The presiding Judge overruled the objection, and claimant 
excepted. 

Claimant then introduced in evidence a fi. fa. from the 
sixth Circuit Court of the United States, in favo of James C. 
Selman & Son, against George W. Crummey, for $1,196 53 
principal, dated the 8th December, 1857, with the official 
return thereon of Thomas L. Ross, United States Deputy 
Marshal, showing that the property in dispute was seized by 
said Deputy Marshal, under said fi. fa., and sold according 
to law, on the 2d of March, 1858, as the property of Crum- 


























MACON JANUARY TERM 1861. 193 





Durham vs. Mayo. 





mey, and purchased by the said claimant, Lindsey H. Dur- 
ham, at said sale, for the sum of $7 00. 

The claimant then closed his case. 

The plaintiff in fi. fa. then proved, by Richard Hobbs, 
that, at the time the claimant purchased the property in dis- 
pute, at said Marshal’s sale, he, the claimant, had notice of 
plaintiff's lien on the property, and bought it subject to said 
lien. 

This evidence was objected to by counsel for claimant, but 
the objection was overruled, and the testimony admitted, to 
which the claimant excepted. 

Counsel for claimant then admitted that the Deputy Mar- 
shal, before and at the time of the sale, gave notice of the 
lien, and that the property would be sold subject thereto. 

Counsel for claimant then asked the Court to charge the 
jury: “That if claimant bought the property in dispute 
under a fi. fa. against Crummey, after the lien was recorded, 
they should find the property not subject.” 

The Court refused so to charge, but charged the jury: 

“That if, at the time of the purchase of said property by 
the claimant, notice was given by the Marshal that the prop- 
erty was sold subject to the plaintiff’s lien, and that the 

.claimant knew of said lien, then the jury should find the 
property subject,” to which charge, and refusal to charge, 
claimant excepted. : 

The jury found the property subject. 

The plaintiff in error seeks a reversal of the judgment, 
on the ground of alleged error in the refusal of the Court to 
dismiss the levy, and the charge, and the refusal to charge, 
as hereinbefore set forth. 


Vason & Davis for plaintiff in error. 


Srrozier & SmituH for defendant in error. 


xxxuI—13. 








194 SUPREME COURT OF GEORGIA. 


Durham vs. Mayo. 








« 


By the Court.—Lyon, J., delivering the opinion. 


David A. Mayo, as a mason, did some work on the “ Isa- 
bella Hotel,” or “Crummey House,” as then called, in the 
city of Albany, and recorded his lien on the house and 
premises for the same, under the Act of 22d December, 1834, 
After his lien was recorded, this property was levied on and 
sold under an execution from the sixth Circuit Court of the 
United States, for the Southern District of Georgia, and 
was purchased at that sale by the plaintiff in error, Lindsey 
H. Durham. Mayo having brought suit on his claim, and 
obtained judgment under the Act, caused his execution, 
issued from that judgment, to be levied on the premises coy- 
ered by his lien, and Durham interposed his claim. 

These facts being developed on the trial, the claimant, 
Durham, asked the Court to charge the jury, “that if claim- 
ant bought the property in dispute under a fi. fa. against 
Crummey, after the lien was recorded, then they should find 
the property not subject.” The Court refused to give the 
charge, but charged, “that if, at the time of the purchase of 
said property by the claimant, notice was given by the Mar- 
shal that the property was sold subject to the plaintiff’s lien, 
then the jury should find the property subject.” 

The refusal to charge as directed, and the charge as given, 
are the grounds of error complained of in this case. 

1. By the 6th section of the Act before referred to, (Cobb, 
556), it is enacted, that, “ Whenever any house and lot, or 
houses and lands, subject to incumbrances herein created, 
shall be seized and sold by authority of any process or decree 
of any court in this State, the same shall pass to the pur- 
chaser free from such incumbrance, which incumbrance shall 
attach to the proceeds in the hands of the officer making it, 
on a notice, as in cases of claims to money raised under exe- 
cution, which notice, with the money, shall be returned to the 
Court by the officer.” Under this Act, the sale of the prem- 
ises, and purchase by Durham, under the execution against 
Crummey, divested the premises of the lien, and passed the 
whole title of Crummey, the defendant in the execution, to 
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the purchaser, Durham; and the’ lien of Mayo, given by the 
statute, was transferred from the house and lot to the pro- 
ceeds of that sale. The house and lot was no longer subject 
to be seized and sold under the lien, and the Court ought to 
have given the charge as requested. 

2. That the property was sold by the Marshal subject to 
this lien, and purchased by Durham, with notice of its exist- 
ence, does not, in the slightest degree, alter the rule. The 
statute contemplates that the holder of the lien shall take 
notice of the sale, for it provides that the incumbrance shall 
attach to the proceeds, instead of the premises, and that the 
officer, on notice, shall hold up the money, and return the 
same to the Court. 

There is no hardship in this provision of the statute, but 
it is really beneficial for the holders of these liens. It saves 
the necessity of reducing their claims to judgment. 

That it has proved disastrous to the defendant, Mayo, in 
this case, is not the fault of the Act, but that of his neglect 
to give heed to it. y 

Judgment reversed. 





HowaArbp et al. vs. SNELLING. 


1, The sole subscribing witness to a deed, or other instrument of writing, 
being dead, proof that the subscription of his name is his genuine 
handwriting and signature, is sufficient to admit the paper in evidence. 

2. A recital in a bill-of sale, or other muniment of title, of a pecuniary 
consideration, paid by the vendee to the vendor, for the property sold, 
is not evidence against-a party claiming under the vendor by a prior 
conveyance of the same property. 

3. In a case arising between a volunteer and a subsequent purchaser for 
value, without notice, it is not error in the Court to charge the jury 
that the subsequent sale of the property was a circumstance to be con- 
sidered by them in determining whether or not the voluntary deed was 
made with intent to defraud. 

4. Nor was it error in the Court, to charge, that that circumstance is not 
conclusive, but that it may be rebutted by evidence showing that the 
voluntary conveyance was bona fide. 
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The cases of Flemming vs. Townsend, Fowler vs. Waldrip, Harper ys, 
Scott, Clayton vs. Brown, Brown et al. vs. Burke, and Black et al. vs, 
Thornton, reviewed, shown to be consistent and re-aflirmed. 

5. 6. 7. A great lapse of time, (say thirty years), between the voluntary 
conveyance and the subsequent conveyance for value, is a circumstance 
to be gravely considered as evidence rebutting the presumption of 
fraud, growing out of the case; and connected with other evidence, 
showing strong influences operating on. the donor’s sense of justice 
and natural affection, to induce the making of the voluntary convey- 
ance, should be considered a rebuttal of the presumption. 


Trover, in Stewart Superior Court. Tried before Judge 
PERKINS, at the October Term, 1860. 


This was an action brought by Harman H. Howard and 
his wife, Mary Howard, Elizabeth Speer, Harman H. How- 
ard, as administrator of Wm. B. Tompkins, deceased, and 
John Smith, as administrator of John Tompkins and Stephen 
Tompkins, deceased, against John D. Snelling and James 
W. Snelling, to recover damages for the alleged conversion, 
by the defendants, of ten negro slaves, to which the plaintiffs 
claim title, to-wit: Harriet, and her children, George, Jacob, 
Daniel, Morgan, Rhoda, Clarissa, Sophia, Maria and Jack- 
son, alleged to be worth, in the aggregate, the sum of ten 
thousand dollars, and of the aggregate yearly value for hire, 
of eight hundred and seventy-five dollars. 

Pending the action, John Smith, one of the plaintiffs, died, 
and Obediah R. Lewis, administrator, de bonis non, of John 
Tompkins and Stephen Tompkins, deceased, was made 
party plaintiff in his stead. The name of James W. Snell- 
ing was stricken from the case as a defendant. . 

In behalf of the plaintiffs, the following facts were proved 
on the trial, to-wit: 

Samuel Tompkins married a woman in the county of 
Jefferson, whose name is not given in the record, and found, 
on said marriage, that she was pregnant, and he immediately 
earried her back to Jefferson county, from whence he had 
brought her; afterwards, he married another woman, by the 
name of Polly Watts. On the ninth day of August, in the 
year 1809, he executed a deed, of which the following isa 
copy, to-wit : 
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“This indenture, made this ninth day of August, in the 
year of our Lord one thousand eight hundred and nine, be- 
tween Samuel Tompkins, of the county of Washington, and 
State of Georgia, of the one part, and Robert Rutherford, of 
the town of Milledgeville, and Baldwin county, and Frank- 
lin Rutherford, of Washington county, both of said State of 
Georgia, of the other part, witnesseth: That for and in con- 
sideration of the trust and confidence reposed in the said 
Robert Rutherford and Franklin Rutherford, as well as the 
love, good will and affection which he hath for and towards 
the children of Polly Watts, otherwise Polly Tompkins, 
hath given and granted, and doth, by these presents, freely 
give and grant unto the said Robert Rutherford and Frank- 
lin Rutherford, the following negroes, to-wit: Jack, Febru- 
ary, Rhody, Stephen and Sarah; to have and to hold the 
aforesaid five negroes unto the said Robert Rutherford and 
Franklin Rutherford, upon trust, nevertheless that the said 
Robert Rutherford and Franklin Rutherford, or either of 
them, shall, and do well and truly, and without partiality, 
divide, and equally apportion’ the before mentioned negroes, 
together with their increase, at the death of the said Samuel 
Tompkins, or within nine months thereafter, among all the 
children that may be born of the said Polly Watts, otherwise 
Polly Tompkins, at the end of said nine months, whether 
legitimate or illegitimate; and the said Samuel Tompkins, 
for the full and more clear disposal of the said five negroes, 
as well as their increase, doth covenant to and with the said 
Robert Rutherford and Franklin Rutherford, to and for the 
use of the said children of the said Polly Watts, otherwise 
Polly Tompkins, of which children are now in life, John, 
Betsy, Samuel and Polly, sons and daughters of the said 
Polly Watts, otherwise Polly Tompkins, shall have, hold, 
occupy and enjoy: Provided, nevertheless, the said Samuel 
Tompkins, also, the said Polly Watts, otherwise Polly 
Tompkins, shall continue to use, employ and receive, all 
and singular, the services of the said five negroes during the 
full end and term of the natural life of the said Samuel 
Tompkins, also, during the life of the said Polly Watts, 
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otherwise Polly Tompkins, without any manner of trouble 
from the said Robert Rutherford and Franklin Rutherford, 
or either of them; and the said Samuel, for the more free 
and clear disposal of the said five negroes unto the said chil- 
dren of the said Polly, and to their heirs and assigns, doth 
make and execute this reasonable instrument, or conveyance 
in writing, with the special reservation to the said Samuel 
and Polly, as herein expressed. In witness whereof, the said 
Samuel Tompkins hath hereunto set his hand and affixed his 
seal, the day and year within written. 

‘Signed, sealed and delivered in presence of 

his 
“SAMUEL } TOMPKINS, [L. S.] 
mark, 
“Was. RUTHERFORD. 
“ JESSE ARMSTRONG, J. P.” 


The following endorsement was written on the back of said 
deed, to-wit: 

“‘T do hereby acknowledge to have delivered the negroes 
herein mentioned to Robert Ratherford and Franklin Ruth- 
erford, with the reservation herein specified, this 9th day of 
August, 1809. 

his 
“SAMUEL K TOMPKINS, 
mark. 
“Was. RUTHERFORD. 
“ Jesse ARMsTRONG, J. P.” 


The deed was duly executed and delivered, after which, it 
was recorded in the office of the Clerk of the Superior Court 
of Washington county, on the 12th of August, 1809. Sam- 
uel Tompkins owned the negroes mentioned in the deed, and 
had them in possession at the time the same was executed. 
The negro woman, Harriet, sued for in this case, is a child 
of the negro woman, Rhody, mentioned in the deed, and the 
other negroes sued for, are the children of the said Harriet. 
Samuel Tompkins and Polly Watts, alias Polly Tompkins, 
had eight children, to-wit: John W., Elizabeth, Samuel, 
Polly, William, Stephen W., Dolly, and Nancy. John W. 
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married Polly Smith, Elizabeth married Thomas Williams, 
Polly married Harman Howard, William married Ellen 
Couch, Stephen W. married Serena Williams. Thomas 
Williams afterwards died, and his widow, Elizabeth, married 
a man by the name of Spear. Nancy married Joseph Miller. 
Samuel died in 1822 or 1823; Dolly died in 1837; Stephen 
W. died in 1837; William died in 1842 or 1843; John W. 
died in 1855 or 1856. Old man Samuel Tompkins, the | 
maker of the deed, died the 23d of February, 1856, and 
Polly Watts, alias Polly Tompkins, died in 1837. The 
negroes sued for were converted by the defendant, Snelling, 
to his own use, and were worth, according to his estimate, 
the aggregate sum of $6,275 00, and were worth, for hire, 
$242 00 annually; and, according to the estimate of another 
witness, the negroes were worth $8,000 00, and were worth, 
for hire, $450 00 per annum. The negroes came into pos- 
session of defendant in July, 1856, upon the death of his 
father, R. J. Snelling, of whose estate defendant was the 
legal representative. Obediah R. Lewis was regularly ap- 
pointed administrator de bonis non on the estates of Stephen 
W. Tompkins, and Jno. W. Tompkins, deceased, and Har- 
man H. Howard was also duly appointed administrator of 
William Tompkins, deceased. This action was commenced 
on the 25th of September, 1857. 

In behalf of the defendant, the following facts were ad- 
duced, and put in evidence, to-wit: 

The admission of plaintiffs’ counsel, that Samuel Tomp- 
kins and John Thornton were both dead, and that John 
West, if present, would prove that the signature of said 
Thornton to the bill of sale, hereinafter set forth, was his 
genuine signature. Upon this admission, counsel for defend- 
ant tendered as evidence, the original bill of sale, of which 
the following is a copy, to-wit: 


“LUMPKIN, August 9, 1839. 


“T have received of R. J. Snelling seven hundred and 
fifty dollars, in full payment for a certain negro woman, 
named Harriet, about fifteen years old, which negro I do 
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warrant to be sound and healthy in body and mind, and a 
slave for life, and I do further warrant and defend the title 


for the same. 


his 
“SAMUEL } TOMPKINS. 
mark. 


“ JoHN THORNTON.” 


Counsel for the plaintiff objected to said bill of sale as 
evidence, on the ground that it was not sufficiently proven ; 
and also objected to said bill of sale being admitted in evi- 
dence to show that Snelling was a purchaser of the negro for 
value, as recited therein. 

The presiding Judge overruled the objection, and admitted 
the evidence, and the plaintiffs excepted. 

The presiding Judge charged the jury, amongst other 
things, as set out in the motion for a new trial, in a subse- 
quent part of this statement. 

The jury returned a verdict for the defendant. 

Counsel for plaintiffs moved fox a new trial, on the follow- 
ing grounds: 

1. Because the Court erred in admitting in evidence the 
bill of sale from Samuel Tompkins to R. J. Snelling, over 
the objections made thereto by counsel for plaintiffs to said 
bill of sale being admitted in evidence, to show that Snelling 
was a purchaser of the negro for value, as recited therein. 

2. Because the Court erred in charging the jury: “That 
the recital in the bill of sale, as to the receipt of the pur- 
chase money for the negro girl, Harriet, was prima facie 
evidence against the plaintiffs of the fact of such a payment 
of the purchase money by R. J. Snelling ;” and also erred 
in refusing to charge the following, as requested by the 
plaintiffs’ counsel, to wit: “That said retital in the bill of 
sale was not evidence against the plaintiffs of the fact that 
Snelling paid the money.” 

3. Because the Court erred in charging the jury: “That 
the subsequent sale of the negro by Tompkins to Snelling 
was evidence to be considered by them, of the intent of 
Tompkins, at the time of the execution of the voluntary 
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deed, to perpetrate a fraud on subsequent purchasers or credi- 
tors; that it is a circumstance to be considered by them in 
determining whether the voluntary deed was made with 
intent to defraud.” 

4. Because the jury found contrary to the following charge 
of the presiding Judge, to-wit: “That although the old 
deed was voluntary, and although the jury might believe that 
Snelling was a subsequent purchaser from Tompkins bona 
fide, for a valuable consideration, and without notice, yet the 
old deed was not void as to Snelling, unless it was made with 
intent to defraud, and that Tompkin’s possession of the prop- 
erty being consistent with the old deed, was not evidence of, 
or was not a badge of fraud.” 

5. Because the jury found contrary to the charge of the 
Court. 

6. Because the jury found contrary to law. 

7. Because the jury found contrary to evidence, and con- 
trary to the weight of the evidence. 

The presiding Judge overruled said motion, and refused 
the new trial, on each and all the grounds taken in the mo- 
tion. 

This decision is the error complained of in this case. 


Jounson & SLOAN for plaintiffs in error. 
E. H. Beau for defendant in error. 
By the Court.— JENKINS, J., delivering the opinion. 


On the trial of this case in the Court below, the jury found 
for the defendant, and the plaintiffs moved for a new trial, on 
several grounds. The refusal of the Court to grant a new 
trial is the error complained of, and we proceed to examine 
the grounds overruled. 

1. A bill of sale from Samuel Tompkins (under whom 
plaintiffs claim) to the defendant, Snelling, for one of the 
slaves in dispute, was offered in evidence by the defendant, 
upon proof that the maker and subscribing witness were both 
dead, and that the signature of the subscribing witness is the 
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genuine signature of John Thornton, the witness; plaintiff 
objected, that the proof of execution was insufficient. The 
Court overruled the objection, and this is the first ground 
taken. ; 

The current of authorities sustains the decision. There 
are cases to the effect, that the proof of the handwriting and 
signature of the maker, where the witness is dead, will be 
sufficient. We know of none that it is indispensable; and 
there are many that the regular course is to prove the signa- 
ture of the subscribing witness. It is so laid down in Har- 
rison’s Digest, vol, 1: 2869, citing Page vs. Mann; M. & M., 
79, Tenterden; J. P. Kay vs. Brockman, 3 Car. & P., 555; 
M. & M., 286, Best. 

So, if one of the subscribing witnesses be dead, and the 
other beyond the process of the Court, it is sufficient to prove 
the handwriting of the witness that is dead. Adams vs. Kerr, 
1 B. & P., 360. 

It is the more proper in this case, inasmuch as the maker 
signed by his mark. 

This ground of the motion was properly overruled. 

2. The second ground alleges error in the charge of the 
Court, to this effect: “That the recital in the bill of sale, 
(above mentioned,) as to the receipt of the purchase money 
for the negro girl, Harriet, was prima facie evidence against 
the plaintiffs of the fact of such payment of the purchase 
money by Snelling,” (the defendant,) and in the refusal of 
the Court to charge the contrary on request. 

The rule is, that such recitals in deeds and other instru- 
ments, are evidence against the maker, and against persons 
claiming under him by subsequent conveyances. 

In the case of Horn vs. Ross and Keith, 20th Ga. R., 210, 
221, (being a claim case, and one Harvard, defendant in ex- 
ecution,) a recital in a deed made by Harvard was relied 
upon by claimant, against plaintiff in execution, Judge Ben- 
ning delivering the opinion, first establishes the fact, that the 
plaintiffs in execution claim under Harvard, and then adds: 
“The only remaining question is, did they claim under him 
by a right that arose subsequently to the date of the deed, 
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and consequently, to the date of the recital? The answer is, 
that they did.” He then concludes, that, by the general 
principles governing such cases, they are bound by the recital. 

The general principle he thus affirms—page 220: “ Decla- 
rations made by a person, if adverse to his interest when 
made, are evidence against him, and against all persons claim- 
ing under him by a right arising subsequent to the declara- 
tions,” citing 1 Taunt., 161; 2 Phil. Ev., Cow & Hills’ 
Notes, note 481. 

Applying this rule to the case at bar, and taking the con- 
verse of the proposition to be true, viz: That declarations cf 
a party do not bind those claiming under him by a right 
arising prior to the declarations, we hold that the Geurt erred, 
both in the charge given, and in the refusal to charge, as re- 
quested ; the fact being, that plaintiffs’ claim, under Tomp- 
kins, by a deed made thirty years before the date of the recital 
in the bill of sale. 

Any other doctrine would be exceedingly dangerous, for 
it would put it in the power of the vendor always to defeat 
a prior voluntary conveyance, however fair and valid, by a 
simple recital in a subsequent deed. 

3. The third ground imputes error to the Court, in that 
he charged the jury: “That the subsequent sale of the negro 
by Tompkins to Snelling, was evidence to be considered by 
them, of the intent of Tompkins, at the time of the execu- 
tion of the voluntary deed, to perpetrate a fraud on subse- 
quent purchasers or creditors; that it is a circumstance to be 
considered by them, in determining whether the voluntary 
deed was made with intent to defraud.” 

It will be seen, when, in considering the next ground, we 
review the rulings of this Court on this whole subject, that a 
conveyance of property to a purchaser, for valuable consid- 
eration, without notice of a prior voluntary conveyance of 
the same property, is, itself, presumptive evidence of fraud 
in the prior voluntary conveyance. This being so, it was not 
error in the Court to instruct the jury, that they might con- 
sider the subsequent conveyance, for value, without notice, 
“as a circumstance” in determining the question of fraud, or 
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no fraud, in the prior voluntary conveyance. It was equiy- 
alent to saying, such subsequent conveyance is not conclusive 
evidence of fraud, but it must be considered by you as eyi- 
dence. 

4, Error is assigned against the verdict, as being contrary 
to the charge of the Court, as set forth in the 4th ground. 
(For which, see statement.) 

If this charge was correct, and if the facts warranted its 
application to the case, the verdict was erroneous. If the 
charge were erroneous, the verdict should not be disturbed. 
We will subject this charge to the test of previous rulings of 
this Court upon this question ef law, and it would seem to 
be appropriate, in this connection, to review those rulings, as 
an impression seems to prevail (erroneously, we think,) that 
they are inconsistent, some with others. 

The question came first before the Court, in the case of 
Fleming vs. Townsend, 6th Ga. R., 103. The Court, at that 
early day in its existence, seem to have been impressed with 
the importance of prescribing a rule, which would govern all 
cases wherein a contest should arise between volunteers and 
subsequent purchasers for value. Our impression is, that the 
profession, upon careful consideration of that case, will find 
in it a rule for almost any, whatever be its facts, involving 
this question, that may demand their consideration. Judge 
Nisbet, who delivered the opinion, carefully reviews the 
whole doctrine, considered with reference to the common law, 
and as affected by the statutes, 13th and 27th Elizabeth. 

The learned Judge states this to be a general rule of the 
common law, “That a voluntary conveyance is void; against 
subsequent bona fide purchasers, for a valuable consideration, 
without notice.” 107. 

He considers the statutes 18th and 27th Elizabeth, and 
although, by the terms of the 13th, purchasers are excluded, 
and, by the terms of the 27th, personalty is excluded, he con- 
siders that the spirit of each act embraces both purchasers 
and personal property. The two being in pari materia, he 
thinks, in all such cases, they should be construed together 
as one act of legislation, and concludes this view with these 
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words, “It is clearly the policy of our State to extend the 
provisions of the statute of Elizabeth (27th) to personal prop- 
erty.” 107. 

On the subject of notice, he shows that “ very many decis- 
ions in England, of the highest authority, go the extent that 
a voluntary conveyance is void against a subsequent pur- 
chaser for value, even with notice,” and quotes this comment- 
ing upon them by Chief Justice Marshall, in Cathcart et al. 
vs. Robinson, 5 Peters, 279, “These decisions do not main- 
tain that a transaction, valid at the time, is rendered invalid 
by the subsequent act of the party. They do not maintain 
that the character of the transaction is changed, but that tes- 
timony, afterwards furnished, may prove its real character. 
The subsequent sale of the property is carried back to the 
deed of settlement, and considered as proving that deed to 
have been executed with a fraudulent intent, to deceive a 
subsequent purchaser.” Judge Nisbet adds, “The fraud was 
made to depend alone upon the evidence furnished by the 
subsequent sale. That was held conclusive, even with notice, 
and could not be rebutted in some of the cases,”—sundry 
cases as cited. Other cases are then cited, to show a relaxa- 
tion of this rule, in England, in favor of volunteers against 
purchasers, with notice. 

Stating, upon the authority of Chief Justice Marshall, 
that “the construction of the statute of Elizabeth was very 
unsettled in England at the era of the American Revolution,” 
he thus concludes: “ The decisions, however, unquestionably 
went so far as to make a subsequent sale to a purchaser, 
without notice, presumptive evidence of fraud, against one 
who had made a settlement, not on a valuable consideration, 
which threw on a person claiming under such a settlement 
the burthen of proving that it was bona fide. This is the 
rule of the Supreme Court of the United States, and of most 
of the Courts in this country. It seems consonant with 
reason and equity, and we adopt it as the rule of this Court.” 
111. 

Here, then, we have involved in this ruling three proposi- 
tions. 1st. A voluntary conveyance is prima facie void 
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against a subsequent purchaser for value, without notice, 
2d. This conclusion of law is reached by treating the subse- 
quent conveyance for value, without notice to the purchaser, 
as presumptive evidence of fraud in the voluntary convey- 
ance. 3d. That this prima facie case may be rebutted by 
evidence of the bona fides, of the voluntary conveyance, 
Thus are we furnished with a general rule, the reason upon 
which it rests, and a qualification of it. Add to this the 
words next succeeding the above quotation, viz: “ Our judg- 
ment is, that a subsequent purchaser is not protected, unless 
he buys without notice” and what immediately follows, declar- 
ing what shall be notice, (not necessary to our present pur- 
pose), and it will be found that the entire ground is covered. 

If the evidence, in any case, disclose a voluntary convey- 
ance simply, without the attendant circumstances, or motives, 
or inducements to its consideration, and subsequent convey- 
ance for value, without notice to the purchaser of the prior 
voluntary conveyance, and there stop, the general rule con- 
trols, and the subsequent purchase is preferred. If, on the 
other hand, there be in the case aliuwnde evidence that the 
voluntary conveyance was bona fide—free from all fraud, the 
qualification comes to the relief of the volunteer, and gives 
him the preference. If, again, the evidence present a case of 
a voluntary conveyance, and subsequent conveyance for value, 
with notice to the purchaser of the prior voluntary convey- 
ance, and nothing more, the presumptive evidence of fraud 
is wanting—the subsequent purchaser has no prima facie 
case, there is nothing to be rebutted, and the volunteer is 
preferred. 

I propose, now, to refer to subsequent cases in which this 
question has come, in some one of its phases, before this 
Court, for the purpose of showing that the rule in Fleming 
and Townsend has not been infracted. The next case was 
that of Fowler vs. Waldrip, 10 Ga. R., 350. That was a 
case of a voluntary conveyance, and a subsequent conveyance 
for value. There was an attempt on the part of the pur. 
chaser for value, to show affirmatively and by aliunde evi- 
dence, fraud in obtaining the voluntary conveyance. Opposed 
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to this, the volunteer introduced a witness to prove that the 
voluntary conveyance was bona fide. Furthermore, there 
was evidence of notice to the subsequent purchaser. This 
Court held the notice sufficient, and on that ground, placed 
their judgment in favor of the volunteer; thus bringing the 
case within the third class above enumerated, under the rul- 
ing in Fleming and Townsend, and in entire consistency with 
that case. 

The next case in order of time is that of Harper vs. Scott, 
12th Ga. R., 125. The great contest in this case, was upon 
the question whether or not there was a valuable considera- 
tion for the first conveyance. There was no pretence that 
the subsequent purchaser for value had notice of the prior 
conveyance. ‘There was no evidence to rebut the presump- 
tive evidence of fraud. This Court, after careful and elab- 
orate examination of the evidence, arrived at the conclusion 
that the first conveyance was certainly voluntary, and then 
held that, according to the spirit of 27th Elizabeth, and 
according to the common law rule, that conveyance was void 
against the subsequent purchaser for value, without notice, 
thus bringing it under the first class of cases I have deduced 
from Fleming and Townsend. 

Next came the case of Clayton vs. Brown, 17th Ga. R., 217. 
There had been a conveyance by one Reeves to Clayton, of 
certain property in trust for -his wife and children. Subse- 
quently, a creditor of Reeves obtained judgment against him, 
levied on a portion of the property so settled, which was 
sold by the sheriff, and bought by Brown, the defendant. The 
Court below, in charging the jury, treated it as a case between 
a volunteer and a subsequent purchaser for value, without 
notice. This Court held that the case had not been properly 
presented—that the purchaser, at sheriff’s sale, could be in 
no better position than the creditor under whose judgment 
he purchased—that it was a case between volunteers and 
creditors, in which the question of notice was not involved—and 
for this error in the presentation of the case, as well as for 
misdirection regarding continued possession in the settler, 
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sent the case back for a re-hearing. This case was wholly 
aside from that of Fleming and Townsend; therefore, 

In Brown and others vs. Burke, 22d Ga. R., 574, the 
ruling was, that “a subsequent sale, without notice, by a 
person who had made a settlement, not on valuable consid- 
eration, is presumptive evidence of fraud, which throws on 
those claiming under the settlement, the burthen of proving 
that it was made bona fide.” This is strictly in accordance 
with the ruling in Fleming and Townsend, inasmuch as it 
recognizes both the ground rule and the qualification of it, 
as there declared. 

I refer, lastly, to the unpublished case of Black e al. vs, 
Thornton, decided at Athens, November Term, 1860, which, 
however, in manuscript, was referred to in the argument of 
this case, and seemed to be regarded as in conflict with Flem- 
ing and Townsend. In that case, the Court below had given, 
in charge to the jury, the general rule adopted in Fleming 
and Townsend, viz: that a subsequent purchaser for value, 
without notice, of a prior voluntary conveyance, would be 
preferred to a volunteer, and we sustained him in it. There 
was no attempt to rebut the presumptive evidence of fraud 
arising from the subsequent sale. So far from any such re- 
deeming evidence in favor of the voluntary conveyance, there 
were, in my view of the case, strong circumstantial proofs of 
fraud in the voluntary conveyance, wholly irrespective of the 
want of notice. We also sustained the Court in refusing 
certain charges asked, on the ground, that, if given, they 
would probably h&ve conveyed to the minds of the jurors 
the impression, that the purchaser, without notice, must go 
farther, and give aliunde proof of fraud in the making of 
the voluntary conveyance. That case came under the gen- 
eral rule in Fleming and Townsend. There was nothing to 
call for the application of the qualification, and, therefore, it 
was not given. ‘There is no conflict whatever in the two 
cases. 

The profession will readily acquiesce in the suggestion, 
that the opinion and judgment of the Court should always 
be considered in connection with the facts. To many general 
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rules of law there are exceptions or qualifications, as well 
settled as the rule itself. When the facts of the case call 
only for the general rule, it is unnecessary to do more than 
apply it. If the facts demand the exception or qualification, 
the necessity to declare and apply that arises. If it were 
necessary, in each case, to refer to all the law appertaining to 
the particular branch of the science under consideration, each 
judicial opinion would swell to the dimensions of a treatise. 

Applying the law, thus understood, to the charge in ques- 
tion, and considering it in connection with what immediately 
preceded, (as set forth in the 3d ground,) it will appear that 
the charge was correct. It contains an instruction to the 
jury, to consider the presumptive evidence of fraud, arising 
from the act of making a subsequent conveyance, for value, 
without notice; and this is qualified by the instruction, that 
the prior voluntary conveyance is not necessarily thereby 
invalidated—that it must appear that the voluntary convey- 
ance was made with intent to defraud. This was rendered 
proper by aliwnde evidence before the jury, tending to estab- 
lish the bona fides of the first conveyance. 

The application of this charge to the evidence, to ascertain 
whether or not the jury found contrary to the charge of the 
Court, fairly involves the consideration of the only remaining 
question raised in the sixth and seventh grounds, viz: whether 
or not the jury found contrary to the evidence, or to the 
weight of it. Was there before the jury enough to rebut the 
presumptive evidence of fraud? There was, first, the very 
significant fact that thirty years intervened between the two 
conveyances. This was certainly a very long incubation 
of a fraudulent intent. This is not an immaterial considera- 
tion. I would say that, asa general rule, the strength of the 
presumption of fraud, arising from the second conveyance 
for value, without notice, and by relation, affecting the first, 
is, inversely, as the léngth of time intervening the two. As 
the latter increases, the former decreases. Where the inter- 
vening time is very short, an impartial mind would readily 
take the impression, that the first conveyance was but a 
fraudulent preparation for, or preliminary to, the second. 

VoL, xxx1I—14, 
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But where, as in the present case, a very great length of time 
intervened, such a mind would reluctantly yield obedience to 
an arbitrary rule of law, requiring it to connect the two acts, 
and to characterize the first by the last. Such a mind would 
take a decided impression from that circumstance alone, and 
would readily avail itself of the privilege found in the relax- 
ation of the rule, to scrutinize the facts closely in search of 
evidence rebutting the presumption. Taking this direction, 
we find, in the evidence, weighty circumstances surrounding 
the donor at the time of the execution of the voluntary con- 
veyance, strongly inciting him, by every consideration of sim- 
ple justice and of natural affection, to execute it. He had 
married, and soon found himself grossly imposed upon and 
outraged. His wife brought to his bridal bed the embryo fruit 
of illicit intercourse. This would have entitled him to a di- 
vorce a vineulo ; but, waiving that right, he simply returned 
to those who gave her, their prostituted gift. Subsequently, 
and during her life, he very improperly and unwisely took to 
his bed and his board another woman, passing, with her, 
through the mockery of a formal marriage. She, though 
‘not legally his wife, seems, by the faithful performance of a 
wife’s duties, to have merited and to have received from him 
a husband’s devotion. She bore him children, all unaware 
that the taint of illegitimacy fastened upon them at their 
births and clung to them through their lives. Under these 
circumstances, the voluntary conveyance before the jury, 
making provision for these children and for their mother, 
was executed. Such is the testimony of one of the subscrib- 
ing witnesses. The deed itself teems with references to the 
illegitimacy of his second marriage, and to the illegitimacy 
of the fruit of that connection. What mind can resist the 
impression, that the ruling idea in his mind in the making 
of this settlement was, that he owed it asa duty to those thus 
dear to, and dependent upon, him, yet incapable, by his own 
false step, of inheriting from him, to make some provisions 
for them, by voluntary settlement? It is difficult to con- 
ceive of a stronger case of rebutting evidence, than is pre- 
sented by the great length of time intervening the two con- 
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veyances, and the other circumstances alluded to. Courts 
and juries should never lose sight of the fact, that in such 
cases there may be such a thing as a fraud practised, or at- 
tempted, by the donor upon the volunteer ; and where such a 
case is presented, they should be no less astute to defeat it, 
than in other cases to defeat fraud against a purchaser for 
value. Our conclusion is, that this verdict is contrary to the 
charge of the Court, and strongly and decidedly against the 
weight of evidence; and for this reason, as well as for error 
in the charge felative to the effect of the recital of payment 
in the bill of sale, reverse the judgment of the Court below 
overruling the motion for a new trial, and adjudge that the 
verdict be set aside and a new trial granted. 
Judgment reversed. 





THE MAYOR AND COUNCILMEN OF THE City OF CUTH- 
BERT vs. CONLY. 


The Legislature passed an Act on the 17th of December, 1859, confer- 
ring upon the mayor and councilmen of the city of Cuthbert the power 
to regulate the retail of spirituous liquors. C. took out a county 
license from the Clerk of the Inferior Court to retail within the corpor- 
ate limits of said city, on the 31st of December, 1859: Held, that C. 
was subject to the ordinance passed by the municipal authorities sub- 
sequent to the date of his license. 


Equity, in Randolph Superior Court. Decision made by 
Judge PERKINS, at the May Term, 1860. 


The facts and questions exhibited by the record in this 
case, are as follows, to-wit: 

By an Act of the General Assembly of aise approved 
the 17th of December, 1859, the power and authority to 
grant license to retail spirituous liquors within the corporate 
limits of the city of Cuthbert, in the county of Randolph, 
were vested in the mayor and councilmen of said city. On 
the 31st day of December, 1859, William G. Conly filed his 
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oath and bond with the Clerk of the Inferior Court, and 
obtained a license to retail spirituous liquors in the county of 
Randolph for the year 1860. On the 27th day of January, 
1860, the mayor and councilmen of said city passed an ordi- 
nance against retailing spirituous liquors within the corpor- 
ate limits of said city, without obtaining license so to do 
from the corporate authorities. William G. Conly disre- 
garded the ordinance, and continued to sell spirituous liquors 
by retail, within said corporate limits, without obtaining 
license so to do from the said corporate authorities. On the 
7th of February, 1860, Conly was summoned to appear 
before William H. Long, mayor of said city, to answer for a 
vialation of said ordinance against retailing spirituous liquors 
without license. Pursuant to said summons, Conly appeared, 
and insisted upon his right to retail spirituous liquors, under 
the license obtained by him from the Clerk of the Inferior 
Court, on the 31st day of December, without obtaining addi- 
tional license from the corporate authorites of said city, inas- 
much as the said ordinance was not passed until the 27th of 
January, 1860. This defense of Conly was adjudged insuffi- 
cient by the mayor, and said mayor imposed a fine of $50 00 
on said Conly, and further adjudged that he pay the costs of 
the proceeding. Conly excepted to this decision of the 
mayor, and obtained a certiorari to have the said decision 
and judgment reviewed by the Superior Court, according to 
law. Pending the certiorari, Conly continued to sel! spirit- 
uous liquors, by retail, within the limits of said city, with- 
out obtaining license from the corporate authorities, and on 
the 15th of February, 1860, he was again served with a 
summons to appear before the council to answer for the vio- 
lation of said ordinance. On the 15th day of February, 
1860, Conly made out and presented to His Honor, William 
C. Perkins, Judge of the Pataula Circuit, a bill in Equity, 
alleging the foregoing facts, and also, that he is a poor man, 
of feeble health, and is informed and believes that it is the 
intention and purpose of said corporate authorities to impose 
fines of $50 00 on him every time he opens his store and 
sells spirituous Jiquors by retail, until he is harrassed into a 
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compliance with the said ordinance, and pays to them, for 
license, the sum of $250 00, the license fee fixed by said 
ordinance. 

The bill prays, amongst other things, that the corporate 
authorities may be enjoined from further interfering with 
the complainant in his said business of retailing spirituous 
liquors in said city, until the expiration of the license granted 
by the Clerk of the Inferior Court, as aforesaid. 

The presiding Judge granted the injunction prayed for, 
and that decision is alleged to be erroneous, and a reversal 
is asked for that cause. 


Artuur Hoop for plaintiff in error. 
E. H. Piatt for defendant in error. 


By the Court—LumMpx1y, J., delivering the opinion. 


A bill was filed by the defendant against the mayor and 
council of the city of Cuthbert, praying an injunction against 
the said authorities from prosecuting him for retailing spirit- 
uous liquors under their ordinance. The injunction was 
granted, and this order is excepted to, and now assigned as 
error. 

The facts are as follows: The Legislature, on the 17th of 
December, 1859, conferred upon the corporate authorities of 
the city of Cuthbert the power to regulate retail licenses in 
that city. The defendant claims that he took out license 
from the Clerk of the Inferior Court of Randolph county, 
on the 31st-of the same month, and that the city ordinance, 
which he is charged with violating, was not passed till the 
27th of January, 1860. He claims, therefore, the right to 
sell for one year, under his State license, and the decision of 
this Court, in Mayor, &c., of Rome vs. Lumpkin & Under- 
wood, (5 Ga. Rep., 447,) is cited in support of this position. 

Owing to relationship to one of the parties, I did not pre- 
side in that case; and while I am satisfied with the judgment 
of the Court, it not appearing affirmatively, that the Act of 
the Legislature, conferring upon the city of Rome the power 
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to regulate the retail license, was passed prior to the issuing 
of the license by the State,—they bear date on the same day— 
I must say, however, that the reasoning in that case is not, 
to my mind, very conclusive. 

In Floyd vs. The Commissioners of the Town of Eaton- 
ton, (14 Ga. Rep., 354,) the question was elaborately discussed, 
and this Court he'd, that where, by law, the corporate author- 
ities are empowered to grant license, the jurisdiction of the 
State over the subject is withdrawn: so, that from the 17th 
of December, 1859, to the 27th of January, 1860, there 
would have been no law upon the subject of license but for 
the Act of 1854, which was passed by the Legislature upon 
the suggestion of this Court, to provide for this defect in the 
law as it then stood. Under the old law, Wm. G. Conly 
could have sold, without license, until the Ordinance of 27th 
January, 1860, was passed. 

By the Act of 1854, (pamphlet, p. 83,) the retailer may 
take out license from the Inferior Court, to screen himself 
from punishment, until the municipal authorities that have 
been clothed with power to regulate licenses shall act upon 
the subject; still, he does so with his eyes open, and subject to 
any additional restriction which they may impose upon his 
business. Such was the intention and proper construction of 
the Act of 1854. 

The right to regulate the retail license, then, in the city of 
Cuthbert, having been conferred by the Legislature before 
the county license was issued to Conly, if, indeed, it ever was 
issued, we hold, that he took the same subject to the further 
action of the Board upon the subject, and that the Judge 
erred in restraining the mayor and councilmen from the right- 
ful exercise of their power in enforcing their ordinance. 

Judgment reversed. 
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Bonp vs. WHITFIELD. 


1. To make a paper established as a copy of a lost paper, under the Act 
of 5th March, 1856, evidence in a suit brought under that act, against 
any person, a party to that paper, it must have been established, so as 
to bind all parties liable under it. It must have been so established 
as to take the place of the original. 

If an inland bill of exchange shall have been accepted, and noted 
and protested for non-payment, and then lost, a copy of it, attempted 
to be established under the Actof 5th March, 1856, in order to make 
it evidence against the drawer, in an action brought under the pro- 
visions of that act, must have been so established as to bind the ac- 
ceptors also. 


ro 


Complaint, in Baker Superior Court. Tried before Judge 
ALLEN, at the November Term, 1860. 


The single question in this case arose out of the following 
state of facts, to-wit: 

Matthew Whitfield, as administrator of John Tompkins, 
deceased, instituted proceedings, in Baker Superior Court, 
to establish a lost draft, of which the following is a copy, 
to-wit : 

* ALBANY, GEO., March 26, 1857. 


“On the first day of December next, please pay to the 
estate of John Tompkins, or order, twenty-six hundred and 
forty-four dollars and eighty-one cents, value received, and 
charge the same to the account of yours, respectfully, 

JAMES BOND.” 

“To Messrs. Sims & Cheever, Albany, Geo.” 


Across the face of this draft was written the following: 
“Sims & Cheever.” Also the following: “ Noted for non- 
payment, December 4th, 1857; protested 5th December, 
1857, ly. G. Rust, Not. Pub.” 

The petition prayed for a rule nisi, against Bond alone, 
and the rule issued against, and was served on, him alone, 
and at the term of the Court, to which the rule nist was 
made returnable, the Court passed the following order: 

“Upon hearing the above and foregoing petition, it is 
ordered, that the same be granted, and that the copy draft 
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attached, be, and the same is hereby established, in lieu of the 
lost original, and that the Clerk of this Court do furnish the 
plaintiff with a certified copy of this proceeding, upon the 
payment of the costs thereof.” 

Simultaneously with the proceeding to establish the copy 
draft, the plaintiff, Mathew Whitfield, brought suit in said 
Court, against said Bond, to recover the amount of the draft, 

On the trial of the case, at the November Term, 1860, the 
plaintiff offered in evidence a duly certified exemplification 
of the proceeding to establish the copy of the draft, to the in- 
troduction of which, counsel for defendant objected, on the 
following grounds, to-wit: 

Ist. Because the paper shown, was not a copy of the orig- 
inal draft, and was not established in terms of the law, so as 
to charge the defendant with the same. . 

2d. Because the order or judgment of the Court establish- 
ing said copy draft, was improvidently granted, and is void, 
because the acceptors of said draft, “Sims & Cheever,” were 
not made parties to the proceeding to establish said copy 
draft, and had no notice of ‘the same, and there is no reason 
or excuse given in said exemplification, for not making theva 
parties thereto, and establishing the paper as to them, as well 
as to the defendant. 

3d. Because Sims & Cheever, being the parties primarily 
liable, and defendant only liable as security for them on said 
draft, they should have been made parties to the proceedings 
to establish said draft, and the same should have been estab- 

lished as to them, as well as to the defendant, which not 
having been done, the draft established is only partially 
established, and is not, therefore, a copy of the lost original. 
The presiding Judge overruled the objection, and admitted 
the testimony, on the ground that the acceptors were not 
necessary parties to the proceedings to establish said draft, 
and on the further ground, that the objection came too late. 

This decision is the error complained of in this case. 


Irwin & Butcer for plaintiff in error. 


Vason & Davis for defendant in error. 
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By the Court.—JENK1nxS, J., delivering the opinion. 


The defendant in error proceeded, simultaneously, (under 
the Act of 5th March, 1856, Pamph., 238), to establish a 
copy of a bill of exchange drawn by plaintiff in error, and 
to institute suit against said drawer, on the lost paper. 

The bill was, drawn upon Sims & Cheever, and by them 
accepted, and had been noted for non-payment. 

On the trial of this case, the plaintiff below offered in 
evidence a certified exemplification of the proceeding to 
establish a copy of said lost draft, or bill of exchange. 
From this exemplification, it appeared that a formal order 
had been passed nem. con., establishing a copy thereof. But 
it also appeared that Sims & Cheever, the acceptors, had not 
been made parties to that proceeding, and were, therefore, 
not bound by the judgment of the Court establishing it. 
In other words, there had been no copy of the lost paper 
established as to them. 

On this ground, the evidence offered was demurred to. 
The Judge overruled the demurrer, first, on the ground that 
the acceptors were not necessary parties to the exemplified 
proceeding ; and secondly, on the ground that the objection 
came too late; should have been taken against the passage 
of the order in the exemplified proceeding, and this is the 
judgment excepted to. ; 

The object of the proceeding, under the Act of 1856, was 
to establish a copy of a lost paper, and that was the authority 
conferred by the act. 

What was the lost paper? It was a draft or bill of ex- 
change, drawn by Bond, the plaintiff in error, in favor of 
defendant in error, upon Sims & Cheever, by them accepted, 
and afterwards protested for non-payment. Such was the 
paper when lost. The proposition will scarcely be denied, 
that in legal contemplation, the established copy must have 
all the essential elements of the lost original. If it bea 
negotiable commercial security, the copy must specify the 
sum of money to be paid, and the time of payment. It must 
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have all the parties appearing upon the lost original. Their 
mutual relations and liabilities must be unimpaired. These 
are essential elements, and if they, or any of them be lack- 
ing, in the copy established, it is not an established copy of 
the original. In this case, it is conceded, that every thing 
was done necessary to the establishment of the copy, except 
as to the acceptance of Sims & Cheever, and the noting and 
protest for non-payment. Had the paper been lost before 
the acceptance of Sims & Cheever, what was done would 
have been sufficient to establish a copy. But it appears that 
it had been accepted by them. ‘This acceptance, connected 
with this commercial security, a new party—a party assum- 
ing a primary liability, it materially varied the liability, 
and changed the relations of Bond, the drawer, as a party 
to the bill. After the acceptance, and loss of the paper, 
nothing is, nothing can be, a copy of it, which omits the 
acceptance. Even in what is called the established copy, 
appearing in this record, we find the words “Sims & Chee- 
ver,” so written across the paper, as to denote the acceptance 
of persons to whose names those words answer. The defend- 
ant in error, or his counsel, could not get away from the idea 
that those names, occupying that position, in the original, 
must appear in the same position in the copy, and hence they 
were placed there. But the misfortune of the defendant in 
error is, that, as appeared by inspection of his own record, 
that portion of the copy was not established. It could not 
be established, without making Sims & Cheever parties to 
the proceeding. They were not made parties; therefore, in 
that proceeding, their acceptance was not established. The 
consequence is, that the paper, purporting to have been 
established, was not established, as a copy of the lost original. 
That had elements, had parties, which this has not. In that 
the relative liability of the plaintiff in error was different 
from what it is in this. 

It is no answer to say that it was established against Bond, 
who was the only party defendant below. The privilege 
given by the Act of 1856, to the party losing the original, is 
to establish a copy of it, and then to use that copy as he 
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ight a e il the original. But boline he can so use it, 

he must, in the form prescribed, have established a copy of 
it. It was not to be a copy in hee verba et litera, but it 
must be a copy in substance. The parties to the paper, and 
their relative liabilities, are matters of substance. Under 
this act, there can be no recovery against a party secondarily 
liable upon a copy which does not also fix the liability of 
the party primarily liable. 

But it is said this exception comes too late; that the plain- 
tiff in error should have taken it in the proceeding, the 
exemplification of which was here tendered in evidence. In 
our view, this is no reply. We think there is an inherent 
defect in this paper, originating in the failure of the defend- 
ant in error to comply with the requisitions of the remedial 
Act of 1856, the aid of which he invokes. In this case he 
has chosen to rely, as his cause of action, upon a copy of a 
lost paper, established under the Act of 1856, but when he 
offers his evidence, it appears upon its face that it is not an 
established copy of the lost original. He might have made it 
so, but hedid not. Having failed to comply with the requi- 
sitions of the act, he cannot claim its benefit. The judgment 
of the Court below must be reversed. 

Judgment reversed. 


ADKINS vs. ‘PAUL. 


The answer of one defendant cannot be read in evidence against his co- 
defendant, when, instead of being any privity between the parties, they 
are in an attitude of hostility to each other. 


In Equity, in Houston Superior Court. Decision made 
by Judge LAMAR, at Chambers, on the 12th of June, 1860. 


The questions presented for adjudication in this case, 
depend upon the following state of facts, to-wit : 
In the year 1838, William Paul denenel this life intes- 
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tate, in the county of Marion, leaving an estate worth 
$3,000 00 or more, consisting of one hundred acres of land 
in said county of Marion, one negro man by the name of 
Peter, and some other property. The deceased also left sur- 
viving him, his wife Catharine Paul, and his two daughters, 
Orra E. Paul and Sarah W. M. Paul, who were his only 
heirs-at-law. Catharine Paul took out letters of administra- 
tion on the estate of said deceased, during the same year in 
which he died, and took possession of said estate, and re- 
tained and used the same until the year 1853, when the 
land was sold by her at administratrix’s sale, for the sum of 
$1,026 00. The said land, from 1838 to 1853, was worth 
for rent, $100 00 per annum, which was received and appro- 
priated by the administratrix to her own use and benefit. 
From the death of the intestate up to the 25th of January, 
1856, the administratrix retained in her possession the negro 
man, Peter, worth the sum of $1,200 00, and, during all 
that time, appropriated the services and hire of the negro to 
her own use and benefit, the hire being $130 00. Catharine 
Paul also took out letters of guardianship of the persons and 
property of the said Orra E. Paul and Sarah W. M. Paul, 
and has never been dismissed or discharged from either the 
administration or guardianship, and has never made any 
returns to the proper court as such, since the year 1846. 
Previously to that time, she did make some returns, as 
administratrix, to the Court of Ordinary in Marion county, 
which were all destroyed by fire, at the burning of the court- 
house in said county. . 

On the 25th of January, 1856, Sarah W. M. Paul, a 
minor, by her next friend, Mark H. Blandford, and Orra E. 
Paul, in her own right, being of full age, filed their bill in 
Equity, alleging the foregoing facts, and also that the said 
Catharine Paul was much involved and embarrassed with 
debts, and that judgment for a large amount had been 
obtained against her, and that she has no property, except 
two hundred and eighty acres of Jand in Houston county, 
and a negro girl by the name of Ann, worth $1,000 00; 
that said negro girl was purchased with the funds and assets 
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of the estate of William Paul, deceased, of which estate, 
with the rents, increase and profits thereof, the complainants 
are entitled to one-third each; that at the October Term, 
1855, of Houston Superior Court, John Adkins obtained a 
judgment against the said Catharine, for $700 00, and that 
Jesse Tennison, also, at the same term of said Houston 
Superior Court, obtained a judgment against the said Catha- 
rine, for the like sum of $700 00; that fi. fas. issued from 
said judgments, and have been placed in the hands of the 
sheriff of said county of Houston, to be levied upon the said 
negroes Peter and Ann, and that if said negroes are sold 
under said executions, the complainants will be deprived of 
their just rights. 

The bill prays a discovery as to the facts alleged, also that 
the progress of said fi. fas., as against said negroes, be en- 
joined, and that the negroes be, by decree of the Court, sold, 
and the proceeds applied to the payment of what is due com- 
plainants from the said estate of their deceased father. 

The injunction issued as prayed for in the bill. 

Catharine Paul filed her answer, admitting that the charges 
in the bill were true, and that since the filing of the bill, the 
said two hundred and eighty acres of land had been sold, as 
her property, at sheriff’s sale. 

The answers of John Adkins and Jesse Tennison, either 
deny a knowledge of the facts charged in the bill, or admit 
their truth from information, except as to the purchase, by 
Catharine Paul, of the negro girl, Ann, with the money of 
the estate of William Paul, deceased. 

On that subject, Adkins answers that he has been informed, 
both by complainants and said Catharine, that the negro girl 
Ann belonged to the latter, and that said Catharine informed 
him that she bought the negro girl, Ann, with her own earn- 
ings. 
Tennison answers: that said Catharine told him that the 
negro girl, Ann, belonged to her in her own right; that she 
worked for and bought her with her own money, had partly 
raised her, and did not want to sell her; that she was then 
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mortgaged to one of her neighbors for one hundred and thirty 
dollars. 

Pending the bill, Sarah W. M. Paul died, and Orra E, 
Paul, her regularly appointed administratrix, was made party 
complainant in her stead. The negro girl, Ann, also had a 
child pending the suit. 

On the trial of the case, the complainants introduced the 
ji. fas. in favor of Adkins and Tennison, the latter of which 
was levied on the negro girl, Ann, and both of which had 
been levied on the two hundred acres of land, which was 
sold on first Tuesday in March, 1856, fot $750 00. 

The complainants closed. 

The defendant proved, by several witnesses, that Catharine 
Paul claimed and asserted title to the negro girl from 1853, 
up to 1855, and said that she bought the negro girl, Ann, 
with her own money. Some of the witnesses testified that 
Orra Paul said the negro girl belonged to her mother, Catha- 
rine Paul, and others testified, that Catharine Paul asserted 
title to the negro in the presence of Orra E. and Sarah W. 
M. Paul, and that they acquiesced in the assertion of title, 
and that, at these times, Orra E. Paul was about twenty years 
old, and Sarah W. M. Paul was about seventeen years old. 
It also appeared, in evidence, that at one time Catharine Paul 
returned and paid taxes on some property as guardian of 
complainants, and afterwards, she ceased thus to return prop- 
erty. ‘ ; 

The jury returned a verdict and decree in favor of com- 
plainant, Orra E. Paul, in her own right, for~$1,000 00, 
and for the like sum, as administratrix of Sarah W. M. 
Paul, to be recovered of the said Catharine Paul; and 
that the negro man, Peter, and the negro girl, Ann, and her 
child, were assets in the hands of Catharine Paul, as admin- 
istratrix of William Paul, deceased, to be administered, and 
subject to the claim of complainants, said negroes being col- 
lectively worth $2,100 00; and that the negroes, at that 
valuation, be delivered to complainant for the purpose of 
satisfying the said recovery in favor of the complainant; 
and that the injunction against Adkins and Tennison be 
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made perpetual, with leave to pursue the interest of Cath- 
arine Paul, in the hands of Orra E. Paul, as adminis- 
tratrix of Sarah W. M. Paul, after the debts and expenses of 
the administration of Sarah W. M. Paul’s estate are paid, 
and that the defendants pay the cost of this suit. 

Counsel for Adkins and Tennison then moved for a new 
trial, on the following grounds, that is to say: 

Ist. Because the verdict, so far as the negro girl, Ann, and 
her child, are concerned, is unsupported by evidence, as there 
is no evidence ; that said girl, Ann, was paid for with the 
funds of the estate of William Paul, deceased, save the answer 
of Catharine Paul, which was not legal evidence against the 
judgment creditors. 

2d. Because the verdict was contrary to the evidence. 

3d, Because the Court erred in charging the jury, that the 
answer of Catharine Paul, though not evidence against the 
other defendants, might be taken into consideration by them 
so far as issue was joined with it by the evidence introduced. 

4th. Because the verdict is against law and equity. 

The presiding Judge overruled the motion for a new trial, 


% 


and that decision is excepted to, and its reversal asked on the . 


ground that it was erroneous. 
JoHN M. Gis for plaintiffs in error. 


A. M. Sprar, for defendant in error. 


By the Cowt—Lumexwy, J., delivering the opinion. 


We are not quite sure that we apprehend the charge of the 
Court correctly as to the answer of Catharine Paul. It is 
conceded that it could not be evidence against the co-defend- 
ants—the Court, at the same time, holding that it might be 
taken into consideration by the jury, so far as issue was 
joined with it by the evidence introduced. That is, if we 
understand the charge rightly, that it might be received in 
rebuttal of the proof offered by Adkins and Tennison. Is 
not this making it evidence against Adkins and Tennison ? 
We think so most clearly; and yet we hold, and so his 
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Honor concedes, that it cannot be so used. The truth is, the 
answer of Catharine Paul is evidence against herself, and can 
be legitimately used by the complainants to charge her with 
the assets in her hands, which come from the estate of Wil- 
liam Paul, their father. But there is no such privity between 
her and the other defendants, as to authorize her answers to 
be used as evidence against them, or to rebut the testimony 
of their witnesses, which is, in fact, to use the answer against 
them. 

And while the proof outside her answer raises a probabil- 
ity, or at least a possibility, that the girl, Ann, and her child, 
were bought with the money arising from the sale of the land 
of William Paul, deceased, yet, apart from the answer of 
Catharine Paul, the evidence would be too unsatisfactory to 
warrant, perhaps, a finding to that effect. 

Why not examine Mrs. Paul on the stand? Does not she 
stand indifferent between the creditors and complainants ? 
Or, at least, is not her interest neutralized? She is liable to 
her creditors on their judgments, She is responsible to the 
complainants for the money of the estate, which it is alleged 
went to pay for Ann and child. 

I merely make these suggestions, without holding myself 
bound by them. Our judgment is, that the Court erred in 
allowing the answer of Catharine Paul to be used against her 
co-defendants for any purpose. 

Judgment reversed. 
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STOCKDALE vs. THE STATE OF GEORGIA. 


If one, in having and carrying about his person, any of the weapons 
designated by the Act of 19th January, 1852, as ‘‘ deadly weapons,’’ 
shall have and carry it in such an open manner that others, with whom 
he may come in contact, can see and know that it is a pistol, or other 
weapon, he will not be guilty of a violation of that act, although 
some part of the weapon may be concealed from view. 


Misdemeanor, in Marion Superior Court. Tried before 
Judge WorRILL, at the September Term, 1860. 


On the 8th day of September, 1858, a bill of indictment 
was found, and filed, in Marion Superior Court, against John 
J. Stockdale, for having and carrying about his person, on 
the 21st day of August, 1858, a concealed pistol, in violation 
of law. 

The defendant having pleaded not guilty, was put to trial, 
at the September Term, 1860. 

On the trial, Morgan Kemp and John Kemp, witnesses 
for the State, testified: “That about the 28th day of August, 
1859, in the county of Marion, they saw the defendant, John 
J. Stockdale, have a pistol sticking in his breeches waistband, 
nearly in front, about the suspender button; that the butt 
and cock of the pistol could be plainly seen, the barrel being 
inserted beneath the pantaloons, and that the defendant had 
on no vest.” —, 

The State having rested at this point, the defendant intro- 
duced Kilby Moore and James M. Moore, who testified: 
“That they were present on the occasion testified to by the 
witnesses for the State; that the pistol which the defendant 
had, at that time, could be plainly and distinctly seen; that 
there was no effort to conceal it; that the barrel was inserted 
beneath the pantaloons in front, whilst his coat was unbut- 
toned, and he had on no vest at the time; that the cock, 
cylinder, and caps of the pistol could be plainly and distinct- 
ly seen, and any person could know that it was a pistol, 
without any difficulty.” 

Here the testimony closed, and the presiding Judge charged 

VoL, xxx1I—l15. 
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the jury: “That if they believed, from the evidence, that 
the defendant had a pistol, and did not carry the same in an 
open manner, and fully exposed to view, that then he was 
guilty, and it was their duty, in that event, so to find; that 
the meaning of the statute was, that the defendant had to 
carry the pistol (if at all) entirely exposed to view ; that no 
matter if the butt and cock of the pistol were exposed, and 
any one could tell and know that it was a pistol, yet, if any 
part of it was concealed ; if any part of the barrel was stuck 
down beneath the pants, that it was a violation of law.” 
Counsel for defendant requested the presiding Judge to 
charge the jury as follows, to-wit; “ That if the defendant 
carried the pistol, in an open manner, and so plainly and 
fully exposed to view, that any person could see and know | 
that it was a pistol, that then the defendant was not guilty.” 
The Judge refused to give the charge so requested, and 
the jury returned a verdict of guilty against the defendant. 
A reversal of the judgment is asked, on the ground that 
the presiding Judge erred in his charge, and refusal to charge. 


BLANDFORD, (represented by Geo. N. Lester), for plaintiff 
in error. 


PEARopy, (Solicitor General), for defendant in error. 


By the Court.—Lyon, J., delivering the opinion. 


The plaintiff in error, Stockdale, was on trial for an 
alleged violation of the Act of 12th January, 1852, “to 
prohibit the sale of deadly weapons, and to prescribe the 
manner of carrying the same,” etc., in having and carrying 
a certain pistol about his person, not in an open manner 
and fully exposed to view. 

Counsel for the accused requested the Court to charge the 
jury: “That if the defendant carried the pistol in an open 
manner, and so plainly and fully exposed to view, that any 


person could see and know that it was a pistol, that then, 
the defendant was not guilty.” The Court refused to give 


the request in charge, but charged instead, “that the mean- 


4 

















MACON, JANUARY TERM, 1861. _—-227” 
Stockdale vs. The State of Georgia. 





—_—_———— 





ing of the statute was, that the defendant had to carry the 
pistol (if at all) entirely exposed to view; that no matter if 
the butt and cock of the pistol were exposed, and any one 
could tell and know that it was a pistol, yet, if any part of 
it was concealed, if any part of the barrel was stuck down 
beneath the pants, that it was a violation of law.” Wethink 
that the refusal of the Court to give the charge requested, 
and the charge given, was erroneous. 

This Court, in Nunn vs. The State, 1 Kelly, 243, in pass- 
ing upon the Acts of 25th December, 1837, “To guard and 
protect the citizens of this State against the unwarrantable 
and too prevalent use of deadly weapons.” Held, 

That, so much of that Act as prohibited the citizen from 
bearing arms openly, was in conflict with the constitution and 
void ; that while the Legislature had the right to prescribe 
the mode of carrying arms, yet, if in doing so, the manner 
prescribed amounted to a prohibition, then the act itself — 
was an infringement of the constitutional rights of the peo- 
ple to keep and bear arms. That decision has been con- 
stantly adhered to from that time to the present, and must 
continue to stand as the law of this Court on that subject. 
Yet, if the charge of the Court below is right, that decision 
is wrong ; for it is impossible for one to have and bear about 
his person a pistol or weapon of any kind, without having 
some part of the weapon concealed from view. If one holds 
it in his hand, some part of it is hidden from the view, yet 
it is not concealed. So, if the barrel be pushed behind a belt 
or waistband of the pants, the whole pistol can not be seen 
by a third person; yet, such person, from the parts of the 
pistol exposed to view, can see at a glance that it is a pistol. 
To enforce the law, as the Court construed it to the jury, 
would be to prohibit the bearing of those arms altogether, 
and to bring the act within the decision in Nunn’s case. 
This, the Legislature did not intend todo. What the Legis- 
lature did intend, was to compel persons who carried those 
weapons to so wear them about their persons, that others, 
who might come in contact with them, might see that they 
were armed, and dangerous persons, who were to be avoided 
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in consequence. -Hence, we think the Court should have 
given the jury the charge requested by counsel for accused ; 
that, in our opinion, being the true interpretation of the act 
under which defendant was indicted. 

Judgment reversed. 





RoBeERtTs and another vs. MANSFIELD. 


It is error in the, Court to assume in its charge to the jury, that an 
important fact in the case has or has not been proven, especially 
where the evidence is doubtful. 

When one holds two notes, secured by mortgage, and transfers the one, 
retaining the other, the mortgage lien accompanies the transfer of the 
note as an incident, and it would seem that in case the security falls 
short of paying both notes, the holder of the transferred note has a 
preference over the mortgagee, who retains the other. 


In Equity, in Mitchell Superior Court. Tried before 
Judge ALLEN, at the May Term, 1860. 


The record in this case exhibits the following facts and 
questions, to wit: 

On the Ist day of August, 1853, William W. Faircloth, 
David Faircloth, and Riley B. Faircloth, executed two prom- 
issory notes of that date, for one thousand dollars each, one 
due the ist day of January, 1855, and the other due Ist day 
of January, 1856, and both payable to James Mansfield or 
bearer. 

For the better securing the payment of said notes, the 
Faircloths, at the same time, executed a mortgage deed to 
Mansfield for three hundred and twenty acres of lot of land, 
No. 414, in the 7th district of Irwin county, and one hun- 
dred acres of lot of land, No. 8, in the 1st district of Baker 
county. 

On the 31st day of August, 1853, the said Mansfield 
assigned all his right, interest, and claim in the mortgage, to 
one William H. Watson, for value received, without recourse. 
On the Ist day of May, 1854, the said Mansfield trans- 
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ferred one of the said notes to one Jesse Pate, as the agent 
of one Hardy Treadwell, and executed and delivered an 
agreement in writing, of which the following is a copy: 


“GeEorGIA, DoUGHERTY CouNTY. 


“Whereas, I have this day transferred to Jesse Pate a 
promissory ‘note on William W. Faircloth, David Faircloth, 
and Riley B. Faircloth, for the sum of $1,000 00, dated the 
Ist day of August, 1853, and due on the Ist of January, 
1856, payable to me or bearer, which is secured by a mort- 
gage on three hundred and twenty acres of lot of land, No. 
414, in the 7th district of Irwin county, and one hundred 
acres of lot of land No. 8, in the Ist district of Baker 
county, which said mortgage I do hereby agree to have 
transferred to said Pate, before the note falls due, for the 
purpose of securing the payment of said note to said Pate, 
his heirs or assigns. 

“Witness my hand and seal, this 1st May, 1854. 

“JAMES MANSFIELD.” [Seal.] 


On the 6th day of January, 1855, the said mortgage was 
reconveyed by Watson to Mansfield, and Mansfield brought 
an action, and obtained judgment, in Dougherty Superior 
Court, against all three of the Faircloths, for the amount 
due on the note which became due on the Ist of January, 
1855, and a fi. fa. was issued from said judgment, and 
levied upon the land described in the mortgage, on the 8th 
of January, 1856. 

On the 5th of March, 1856, the land was sold at sherift’s 
sale under the said levy, and bought by one W. W. Cheever, 
for $1,135 00, which paid off the fi. fa. in full, and left a 
surplus of $122 60, which was afterwards paid to one of the 
defendants, by an order of Court. 

The sale of the land was brought about by Mansfield, and 
he was present when it took place. The Faircloths were 
entirely insolvent, and the mortgaged land was the only 
security for the payment of the note. 

Pate delivered the note on the Faircloths, and the agree- 
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ment of Mansfield to Hardy Treadwell, who knew nothing 
of there being another note, to take precedence of payment. 
Treadwell transferred the note and the agreement to James 
T. Roberts, who paid full value for them, without any notice 
that there was another note, secured by the same mortgage, 
which was to become due before the note so received by him, 

Before the land was sold, Roberts, by his attorney, demand- 
ed a transfer of the mortgage from Mansfield, according to 
the terms of his written agreement with Pate, with which 
demand Mansfield refused to comply. 

On the 18th day of April, 1856, Roberts brought an ac- 
tion in Baker Superior Court, against Mansfield, to recover 
damages for a breach of his agreement to have said mort- 
gage transferred. 

To this action, Mansfield pleaded that there was a mistake 
in said written agreement, and that it failed to speak the real 
intention and true contract of the parties thereto, in the fol- 
lowing particulars, to-wit: First, that the name of “ John 
N. Pate” should have been inserted in the agreement, instead 
of “Jesse Pate.” Second, that the amount of the note should 
have been stated to be, “$100 05,” instead of “$1,000.” 
Third, that said agreement should have contained a reserva- 
tion of the right of Mansfield to have the note, due the first 
of January, 1855, paid out of the mortgaged property, before 
the same was transferred to Pate or his assignee. 

On the trial of the case, the presiding Judge excluded the 
evidence offered by Mansfield, to prove the mistake in the 
agreement, on the ground, that, at law, parol evidence was 
inadmissible to contradict, add to, or vary the terms of a 
written contract, and that Mansfield’s remedy, if he had one, 
was by bill in Chancery, to reform the written agreement. 

Mansfield then filed his bill in Equity, alleging the mis- 
take in said agreement, to which bill, Roberts and Treadwell 
were both made party defendants. The bill also alleged that 
Pate was but the agent of Treadwell in the transaction, and 
that in said transaction, out of which the transfer of the 
note and the execution of said agreement to Pate arose, 
Treadwell was indebted to Mansfield some $453 00. The bill 
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prayed an injunction of the common law action; a reforma- 
tion of the agreement, and a decree against Treadwell for the 
sum due by him to Mansfield. 

Treadwell and Roberts filed their answers to the bill, in 
which they denied all knowledge of any mistake in the agree- 
ment, and Roberts insisted that he was an innocent purchaser 
of the note and agreement, for their full value, before the 
note was due, and without any knowledge or notice that there 
was another note secured by the mortgage, which was due 
before his. 

On the trial of the case, in addition to the foregoing facts, 
it appeared, in evidence, that Mansfield tendered to R. F. 
Lyon, Esq., the attorney of Roberts, but not of Treadwell, 
a written transfer of the mortgage, in which transfer it was 
stipulated that Mansfield retained the right to hold the mort- 
gage to secure the payment of the first note described therein, 
and that the transfer was made without recourse on Mans- 
field. The transfer was dated the 17th of December, 1855, 
and tendered, after a demand had been made on Mansfield 
for a transfer, according to his agreement with Pate. 

Counsel for Mansfield offered said transfer in evidence, to 
which counsel for Roberts objected, on the ground that no 
mistake had, as yet, been shown in the written contract. This 
objection was overruled, and the transfer admitted, to which 
counsel for Roberts excepted. 

Pate testified: That, to the best of his rellection, the under- 
standing and contract was, that, after the note which first 
became due was paid, Mansfield was to give Treadwell full 
control of the mortgage; that Mansfield refused to trans- 
fer the mortgage until the first or oldest note was paid, and 
stated that the transfer of the mortgage was unnecessary, as 
it was recorded. 

Col. David A. Vason testified: That Pate and Mansfield 
called on him to draw up the agreement to transfer the mort- 
gage, and that he drew the paper, as he then understood the 
parties desired ; that he asked where the mortgage was, and 
they stated that Mansfield had, before that time, transferred 
it to Watson, to whom the first note had been traded, and 
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that he would get it back from Watson before the second note 
fell due; that R. I’. Lyon refused the transfer tendered him, 
because it was conditioned, and reserved the right to control 
the mortgage for the security of the first note. 

There was some other testimony adduced on the trial, but 
a sufficiency is here given to illustrate the decision of the 
Court. 

Counsel for Roberts moved to dismiss the bill, which 
motion was overruled, and the decision excepted to by said 
counsel. 

The presiding Judge then charged, and refused to charge, 
the jury, as specified in the motion for a new trial, given in 
a subsequent part of this statement. 

The jury returned a verdict in favor of complainant 
against both defendants, and against Treadwell, $453 00, 
principal, with interest and cost of suit. 

Counsel for Roberts then moved for a new trial, on the 
grounds : 

1st. That the Court erred in admitting, in evidence, the 
transfer from Mansfield to Treadwell, before any mistake in 
the agreement given to Pate had been shown ; and the Court 
erred in admitting Pate’s testimony to contradict a written 
agreement, counsel for Roberts objecting thereto at the time. 

2d. Because the Court erred in not dismissing complain- 
ant’s bill for want of equity, when the motion was made by 
counsel for Roberts. 

3d. Because the Court erred in charging the jury, that the 
agreement to transfer the mortgage was not negotiable, and 
that Mansfield could set up any defense against Roberts that 
he could have set up against Treadwell. 

4th. Because the Court erred in charging the jury, that 
the question of notice did not arise in this case, and that 
Roberts was bound by the mistake in the agreement, whether 
he had notice of it or not. 

5th. Because the Court refused to charge the jury, when 
requested by counsel for Roberts, “that this mortgage being 
given to secure both notes, if the land could only pay the 
sum due on the first note, that Roberts, the holder of the 
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second note, getting it before due, and without notice of any 
equities attaching to it, was entitled to a pro rata share of the 
proceeds of the sale of the land. 

6th. Because the verdict was contrary to law. 

7th. Because the verdict was contrary to the evidence, 
and the weight of evidence. 

The motion was overruled, and a new trial refused on all 
the grounds taken, and that decision is the error alleged in 
the record. 


Irvin & But er, for plaintiff in error. 


Vason & Davis, Strozer & SLAUGHTER, for defendant 
in error. 


By the Court.—Lumpx1y, J., delivering the opinion. 


We think it best to remand this cause for a rehearing. It 
seems not to have been submitted to the jury: in such a way 
as to direct their attention to the exact issue upon which it 
depends, and the law applicable thereto. 

Did the evidence justify the reformation of the contract 
between Mansfield and Pate, as to the transfer of the Fair- 
cloth mortgage ? 

The Courts uniformly hold, that the mistake should not 
only be distinctly alleged, but that the proof should be clear 
and satisfactory, to reform a writing. And it is reasonable 
and right that it should be. Pate testifies that it was the 
contract and understanding, that Mansfield was to have and 
hold a prior lien on the land under the mortgage, to secure 
the payment of the note which he retained ; and that Mans- 
field declared that he would not make the transfer upon any 
other terms. And yet, Mr. Vason, a clear-headed, skillful 
attorney, who seems to have been acting as counsel for Mans- - 
field throughout, swears that he drew the instrument just as 
he was told to do by Mansfield and Pate, and yet, the paper 
contains no such reservation. 

It may be that what Pate states is true, namely, that the 
agreement was as he represents; and yet, the part left out 
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was intentionally omitted; the parties supposing it was bind- 
ing, though resting in parol only. If this be so, it cannot 
now be incorporated. Besides, this omission was not one of 
those occult matters that was likely to escape the notice of 
Mansfield and Pate. It was simply whether Mansfield 
retained the lien of the mortgage to pay his note first, or 
parted with it to Pate for Treadwell. 

This being the state of the testimony, the Court charged 
the jury that the question of notice did not arise in this 
case, and that Roberts, the present holder of the note traded 
to Treadwell, was bound by the mistake in the agreement, 
whether he had notice of it or not. The Judge, it will be 
perceived, without submitting it to the jury to find whether 
or not the mistake existed, under the somewhat stringent 
rules of evidence applicable to this doctrine, assumes that 
the mistake existed in the pointed language which we have 
quoted, and then tells the jury that Roberts is bound by it, 
whether he knew it or not. And in the bill of exceptions 
this charge stands alone, unqualified and unexplained by any 
thing which accompanies it. 

If the testimony establishing the mistake was clear and 
satifactory, we might sustain the judgment, notwithstanding 
the assumption by the Court that the mistake was proven. 
But the evidence not being of this character, we may well 
suppose that the charge may have had a controlling effect 
upon the jury, coming, as it did, from the mouth of the 
Court. 

If it be true that the law, independent of any contract, 
transfers the mortgage with the note, so as to entitle the 
transferee to a preference over the mortgagee who held the 
first note, the proof in such case should be stronger still to 
restrict this right. (See Collins vs. Irwin, executor of Hitch- 
cock ; 4 Ala. Rep.) 

Indeed, for myself, I confess I am not very sure that not 
only the mortgage, but all contracts to further the collection 
of this second note, are transferred by operation of law with 
the note to the holder, and the note being traded before due, 
the mortgage, as well as this contract between Mansfield and 
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Pate, goes with the note, divested of any equity which might 

exist between the original parties. I would not commit 

myself, however, much less the Court, upon this last point. 
Judgment reversed. 





LowE vs. BRYANT. 


An executory contract, founded on no consideration—either good or 
valuable—is nude pact, and cannot be enforced. 


In Equity, in Taylor Superior Court. Tried before Judge | 
WorrILL, at the October Term, 1860. 


The facts and questions exhibited by the record in this 
case are as follows, to-wit : 

On the 25th day of October, 1855, William H. Lowe 
executed his will, the third item of which is as follows: 

“T give, bequeath, and devise to my beloved wife, Martha 
T. Lowe, for and during her natural life, the following 
property, to-wit: George, a boy eighteen years old; Ellen, a 
woman about twenty-two; Lilly, a girl about ten; Ben, a 
boy about five; Osborn, a man about fifty; and Maria, a 
woman about fifty years old; all the household furniture 
which I received by my said wife, upon our intermarriage, 
to-wit: one teaster bedstead and furniture; four trunks, 
two wash-stands, three looking-glasses, and one brass clock ; 
and after the death of my said wife, Martha T. Lowe, my 
will is, that said property shall go to and become the property 
of my child or children, which my said wife may have 
living by me, to them and their heirs, forever; and in the event 
that my said wife should not have by me, any child or 
children, then said property to become the property abso- 
lutely of my wife, to be disposed of as she may think proper, 
by will or otherwise. Also, I give, bequeath, and devise, 
unto my said wife, Martha T. Lowe, for and during her 
natural life, the following lands, to-wit: Tsventy-five acres 
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off of lot No. 224, in the east corner of said lot, in the 3d 
district of originally Muscogee, now Taylor county; and 
one hundred and twenty-five acres off of the west side of lot 
of land No, 242, in the 2d district of originally Muscogee, 
now Taylor county, with all the rights, members, and appur- 
tenances ; also, my match horses, rockaway and harness; and 
at the death of my said wife, said land, rockaway, horses and 
harness, shall be equally divided among all my children, 
subject to the restrictions hereinafter mentioned.” 

After giving several other specific legacies, and some money 
legacies, the testator directed, “all the balance of his prop- 
erty, of every description, not disposed of by his will, should 
be equally divided amongst all his children, including any 
children he might thereafter have, by his said wife—the land 
to be rented, and the negroes to be hired out, not exceeding 
fifteen months, (discretionary with his executors, they taking . 
into consideration the time of year in which he might die, 
to govern them, as to the length of time, of renting and hir- 
ing,) and the proceeds of the rent and hire thereof, to be ap- 
plied to the payment of his debts, and the specific legacies in 
his will.” 

On the same day that the will was executed, the testator 
executed a codicil to said will, by the second item, of which 
the testator bequeathed to his wife, a “certain negro fellow 
named Edmund, about forty-four or five years of age, during 
her natural life, and after her decease, said negro to go to his 
daughter, Martha Ellen.” 

On the 31st day of October, 1855, the said William H. 
Lowe departed this life, leaving said will and codicil in full 
force. 

On the 6th of November, 1855, the will and codicil were 
duly propounded, proven, and recorded, before the Court of 
Ordinary, of said county of Taylor. 

The estate of the testator was worth $15,000,00 or 
$20,000 00, after the payment of all the legacies, and the 
debts against it. 

William R. Lowe, one of the executors nominated in said 
will, qualified as such, and, on the 5th day of November, 
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1855, induced the said Martha T. Lowe to execute the fol- 
lowing agreement in writing, to-wit: 


“GroreiA, TAYLOR CounTY. 

“J, Martha T. Lowe, widow and relict of William H. 
Lowe, late of said county, deceased, for and in consideration 
of the dying request of said deceased, and for and in consid- 
eration of the payment of the debts of the deceased, do agree 
and consent, that all the rights, title and interest which I 
may have in said estate, by reason of the last will and testa- 
ment of said deceased, may be kept and used in common 
with the balance of the property of said estate, for the pur- 
pose of making a crop on the farm of said deceased, for the 
year 1856, by the executor of said will and testament, to-wit : 
William R. Lowe; that all my said interest in said estate, 
to-wit: certain land and negroes, and other personal proper- 
ty bequeathed to me by said deceased, in and by virtue of 
said will, may be managed, used and controlled by said execu- 
tor, for the purpose aforesaid, free from any charge by me 
upon said estate. As witness my hand and seal, this 5th of 
November, 1855. 

“MARTHA T. LOWE. [Seat.] 

“ Aitest, Elias W. Bowden.” 


On the 15th day of January, 1855, the said Martha T. 
Lowe having become dissatisfied with the agreement, repu- 
diated the same, and demanded from the said William R. 
Lowe, the legacy and property bequeathed to her by said 
will and codicil, which legacy and property the said William 
R. Lowe refused to deliver to her, but retained said property 
in his hands, control and possession, during the year 1856, 
which was worth for that year $694 00 hire. 

Under these circumstances, the said Martha T. Lowe filed 
her bill in Equity, against the said William R. Lowe, execu- 
tor, to set aside said agreement, and to compel him to pay to 
her, the hire of the negroes bequeathed to her, and used by 
the executor during the year 1856, on the ground, that the 
said agreement was void for want of consideration, and be- 
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cause the legacy bequeathed to the said Martha T. Lowe, in. 
and by said will, was not in any manner chargeable with the 
payment of the debts against the estate of the testator. 

Pending the bill, William R. Lowe, the executor, died, 
and John W. Bryant, who had been duly appointed admin- 
istrator, de bonis non, cum testamento annexo, was made a party 
defendant in said bill. 

At the October Term, 1860, the case came up for trial, and 
upon the facts herein before stated, the jury returned a ver- 
dict in favor of the “complainant for the sum of $694 00, 
and cost of suit.” 

Counsel for defendant then moved that said verdict be set 
aside, and a new trial awarded, on the following grounds, 
to-wit : 

1st. Because the verdict was contrary to evidence. 

2d. Because the verdict was contrary to the weight of evi- 
dence. 

3d. Because the verdict was contrary to law. 

The presiding Judge passed an order setting aside said 
verdict, and awarding a new trial, to which counsel for 
complainant excepted, and now asks, that said decision be 
reversed for error. 


James T. May, for plaintiff in error. 
Grice & WALLACE, SmitH & Pov, for defendant in error. 


By the Court.—LwumMPxIN, J., delivering the opinion. 


Was the contract entered into by Mrs. Lowe, with the 
executor of her husband, binding? We hold not—for the 
obvious reason that there is no consideration to support it. 
Had the contract been executed, it might have been other- 
wise. But it was executory. The agreement that the negroes 
and land, left to her by her deceased husband, to be worked 
by the executor to pay the debts of the estate, was entered 
into in November, 1855. Early in January, 1856, before 
the crop was pitched or planted, she repudiated the contract, 
and demanded her property. It ought to have been deliy- 
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ered to her; and the executor refusing to make the surren- 
der, is bound to account to her for the rent of her land and 
hire of her negroes. 

Judgment reversed. 





JOINER et al. vs. BORDERS. 


1. The act of entering upon a tract of land, splitting a few hundred rails, 
and enclosing and ploughing an acre or two, without planting or culti- 
vating anything on the land, and then abandoning it entirely for three 
years, is in law a simple trespass. Such act, after a lapse of three 
years, can not be connected with four years of actual, adverse posses- 
sion, so as to constitute seven years’ adverse possession. 

2. To perfect a statutory title, under color of title, there must be adverse 
and continuous possession for seven years. 


Ejectment, in Taylor Superior Court. Tried before Judge ~ 
WorRILL, at October Term, 1860. 


The facts of this case are stated in the opinion of the 
Court. 


By the Cowt.—JenxKIns, J., delivering the opinion. 


The plaintiff, Borders, having sufficiently accounted for 
the absense of the original, put in evidence a copy of a grant 
from the State of Georgia to himself, proved possession in 
the defendant at the time of the commencement of the action, 
proved the locus iu quo and closed. The defendant pleaded 
the statute of limitations, and relied upon seven years’ pos- 
session, under color of title. The color of title was suffi- 
ciently shewn. The question in the case, was as to the suffi- 
ciency of the evidence of possession. The proof on that 
point is, that two persons, as tenants of the defendant, in the 
month of June, 1851, entered upon the land, split rails, , 
enclosed about an acre and a half of land, and ploughed or — 
broke up the land enclosed, but planted nothing. It was 
then abandoned until 1854, when the same tenants built 
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houses, each for himself, as such tenant, and occupied the 
houses so built, continuously, until the trial. Plaintiff’s 
actions against them, (afterwards consolidated,) were com- 
menced on the 6th day of August, 1858, a little more than 
seven years from the time of first entry on the land, and the 
enclosure in 1851. During the three years intervening the 
making of that small enclosure and the actual settlement in 
1854, there is no evidence that the defendant below ever 
entered upon the land. The case turned upon the question 
of adverse possession in the defendant, for a period of seven 
years anterior to the commencement of plaintiff’s actions, 

The Court charged the jury, that under the above state of 
facts, there was no adverse possession, sufficient to sustain 
defendant’s plea, prior to 1854. To this charge, plaintiff in 
error excepts. In Morrison eé al. vs. Hays, 19 Ga. Rep., 
294, this Court held, that “one of the necessary elements of 
adverse possession is its continuity.” 

In Holcombe vs. Austell e¢ al., 19 Ga. Rep., 604, it was 
held, that “ possession cannot give title under the statute of 
limitations, if the possession is not continuous and adverse.” 
There, as here, was color of title. There, as here, the 
defendant, asserting adverse possession, had entered upon 
the land more than seven years before the commencement of 
the action. There he had erected a still-house on the land, 
and had distilled peach brandy there, in the peach season, 
from 1837 to 1846, a period of nine years. After that, he 
made no use of it until 1849, when he improved it, moved 
upon it, and had occupied it continuously, until the com- 
mencement of the action in 1850. Judge Benning, deliver- 
ing the opinion, says: “The first possession of Holcombe, 
(the defendant,) was not continuous; and such as it was, it 
was that of a trespasser, a mere squatter. And the posses- 
sion of a mere trespasser is to be deemed in subordination to 
the right of him who has the true title. This possession, 
too, was confined to the mere spot on which the still-house 
stood.” That was a much stronger case of adverse posses- 
sion than this. It is contended here, that the mere act of 
splitting a few hundred rails, enclosing and ploughing an 
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acre and a half, nothing more, was enough of adverse pos- 
session to cover a period of three years. If three years, why 
not seven? It is thus apparent to what an absurd conclu- 
sion of law this argument would lead. 

Judgment affirmed. 





Crown vs. LEONARD & GOODALE. 


A Court of Chancery will not interfere by injunction to restrain a tres- 
pass, unless in a special case, where the remedy at law is not com- 
plete. 


In Equity, in Bibb Superior Court. Decision on motion 
to dissolve an injunction, made by Judge LaMar, at the 
November Term, 1860. 


Patrick Crown exhibited his bill in Equity against John 
C. Leonard and James A. Goodale, in which it is alleged : 

That he ig the owner of, and in possession of, that portion 
of lot No. 4, in square No. 56, fronting on the corner of 
Bridge and Pine streets, lying on the north-west side of a 
branch which runs through said lot from the sewer in Pine 
street fronting said lot, containing one-quarter of an acre, 
more or less, and situated in the city of Macon, in Bibb 
county, and worth $3,000 00; that he occupies the lot, 
chiefly as a dwelling place for himself and family, although 
there is also a store house upon it; that on the 27th of 
April, 1860, the defendants entered upon said premises and 
began to erect, and are continuing to construct a wooden 
building or tenement, part of which is on the aforesaid lot, 
and on the line between the same and the adjoining lot, 
divided by the branch aforesaid; that notwithstanding the 
defendants do not deny complainant’s claim to the premises 
first aforesaid, and notwithstanding they have heen notified 
to desist from their trespass and invasion of the complain- 
ant’s said premises, yet they disregard his rights, and persist 
in their unlawful invasion of said premises; that hoping to 

VoL, xxxu—l16. 
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arrest them in the erection of said. building, the complainant 
commenced an action of trespass against the said defendants, 
returnable to the Inferior Court of said county of Bibb, but 
they still continue erecting said building on complainant’ 
premises ; that the said tenement is being erected across said 
branch on both of said lots, and in such a manner that com- 
plainant cannot build a wall, fence, or other structure, to 
prevent the high waters, frequently flowing through said 
branch, from washing away the earth and soil on his said 
lot, and that he cannot even run a common fence or enclo- 
sure for said lot, without attaching the same to said building, 
or so far from it and the branch as to yield up a large por- 
tion of his lot, which is valuable to him; that said lot being 
small, and containing only about one quarter of an acre of 
ground, he is unwilling to give up or dispose of any portion 
of the same, and no amount of damages which he could 
probably recover in said action of trespass or otherwise can 
adequately compensate him for the injury and inconvenience 
of having a portion of said building on his lot, especially 
when the relative situations of the said two lots are con- 





sidered. . 

The bill prays an injunction, restraining the defendants 
from erecting said building. 

The bill was sanctioned, and the injunction issued as prayed 
for, on the 30th of April, 1860. 

The defendants filed a joint answer to the bill, in which 
they admit the claim of complainant, and that he has a title 
of some sort to the lot he claims in the bill, but they deny 
that the line between the two lots is where the complainant 
insists it is, but that the true line was to run from the centre 
of the arch of the culvert down the middle of the branch ; 
that since that time, the complainant, without the consent of 
Leonard, or his mother-in-law, who owns the adjoining lot 
on which they are building, changed and diverted the cur- 
rent of said branch, so as to turn it on the said adjoining lot, 
and to cut off a part thereof; that said building complained 
of is within the boundary pointed out by complainant to 
Goodale whereon to build the house; that said building will 
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not hinder complainant from building a fence on the line of 
his lot, as pointed out by him to the defendant, Leonard, but 
defendants admit that to change the true line and make it 
run where complainant wishes it to run, might prevent com- 
plainant’s fencing as he charges; that Goodale has no claim 
to either lot, but was simply employed by Leonard to build 





the house. 

Complainant amended his bill by alleging: That Leonard 
has no property, and is unable to respond in damages to com- 
plainant in said action of tresspass or otherwise; “ that if 
he pretends to hold any property of any kind, complainant 
prays that he may answer when and where he acquired it, 
and from whom, and whether the title thereto is in him, or 
in him for the benefit of some other person, and the value of 
the same; that the branch as it originally ran.was the divid- 
ing line between said lots, that it has never been changed by 
complainant’s consent, and that so far from agreeing that said 
house or any part of it should be built on his lot, he refused 
to permit Leonard and his hands to place scaffolding on his 
lot with a view to build the house, knowing that if he gave 
defendant, Leonard, an inch, that he would take an ell; that 
complainant verily believes that Mrs. Cobb owns the let ad- 
joining complainant’s, and that she never claimed that the 
line of her lot extended further than said branch.” 

Leonard, in answer to the amended bill, says: that he is 
not insolvent, but is worth $2,000 00 over and above all his 
liabilities; that the branch, as it originally ran, was the line, 
but it had been changed, by the complainant, by dams and 
obstructions, so as to throw off the water which, in times of 
heavy rain, washed a part of complainant’s lot, and that if 
the run of the branch be the line, as his co-defendant con- 
tends, no part of the building is on complainant’s lot ; that 
having suffered loss and injury by the injunction in this case, 
he tenders to this Court ample security, in any reasonable 
sum, to indemnify complainant for any damages he may re- 
cover, in his action of trespass against defendant. 

Upon the coming in of the answer, a motion was made to 


dissolve the injunction. 
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Pending this motion, and before the argument of the same, 
counsel for complainant moved to except to Leonard’s answer 
to the amended bill, and to take an order requiring him to 
answer over, the cause of exception being his failure to answer 
the charge in said amended bill, as follows, to-wit: “If said 
Leonard pretends to hold any property of any kind, com- 
plainant prays that he may answer when and where he 
acquired it, and from whom, and whether the title thereto is 
in him, or in him for the benefit of another, and the value 
of the same.” 

The presiding Judge overruled the motion and required 
the cause to proceed, to which ruling counsel for complainant 
excepted. 

Upon the hearing of the motion to dissolve the injunction, 
the complainant offered, in support of the allegations of his 
bill, a deed from said Leonard to complainant, dated the 25th 
of February, 1859, covering the lot described in the Dill, 
with the additional description that it was “the portion of 
said lot deeded by Lucinda Gilbert: to said Leonard.” 

Also an affidavit of Henry Wood, in which he deposes, 
that the defendant, Goodale, testified as a witness on the trial 
of a peace-warrant against camplainant, that just before 
commencing to erect said building, Leonard asked complain- 
ant if he might not put one of the pillars of the house on 
complainant’s side of the branch, and that complainant 
refused permission so to do. 

Also the affidavit of William Wood, identifying a plat of 
the relative situation of the two lots and the house, in which 
he states that if the branch is the dividing line between the 
two lots, the house is from one anda half to three and a 
half feet over the line, on the complainant’s lot. 

After argument had, the presiding Judge passed an order 
“that the injunction be dissolved, and the bill be dismissed 
at complainant’s cost, when the defendant, Leonard, shall file, 
with the Clerk of this Court, a bond in the sum of $500 00, 
with good security to be judged of by the Clerk, to indemnify 
the complainant for any damage he may recover in his action 
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of trespass now pending on the common law side of this 
Court, and that this order be entered on the minutes.” 

The decision of the Judge, in passing this order, and his 
refusal to hear the exceptions to the defendant’s answer to 
the amended bill, are the two errors assigned imthe record in 
this case. 


LANIER & ANDERSON, for plaintiff in error. 
BAILEY & DEGRAFFENREID, for defendant in error. 
By the Court.—Lumpx1n, J., delivering the opinion. 


Was the Court right in dissolving the injunction in this 
case, and dismissing the bill? We think so. The complain- 
ant’s remedy at law, either by action of trespass or eject- 
ment, is adequate and complete. In England, a Court of 
Equity will not interfere ordinarily by injunction, until the 
title has been decided at law. To begin in Equity here, 
would, unless there was a sufficient reason for it, be a bad 
practice. 

Judgment affirmed. 





JANES, for the use of William B. Vanover, administrator, 
etc.; vs. Horton, et al. 


1, A party who has contracted with another, to do a particular thing, 
upon the happening of a certain event, is bound, when that event hap- 
pens, within his knowledge, to do the thing contracted to be done, 
without notice or order from the other party—unless such notice or 
demand be required by the express stipulations, or the peculiar nature 
of the contract. And where the event to happen is the judgment of 
a Court in a case in which the person contracting to do the thing was 
a party, the Court will presume his knowledge of the judgment. 

2. In an action, by a sheriff for the use of others, upon an illegality 
bond, an entry by the sheriff, on the execution arrested by the illegal- 
ity, that ‘the property was not delivered by the defendant in execu- 
tion, on the day on which it was advertised for sale, after judgment, 
overruling the illegality, is prima facie evidence of non-delivery. 
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Debt, in Terrell Superior Court. Tried before Judge 
PERKINS, at the May Term, 1860. 








This case involves the facts following, to-wit : 

A mortgage fi. fa., issued from the Inferior Court of Lee 
county, in favor of William G. Howard and John Heutz, as 
administrators of Thomas Howard, deceased, against William 

Horton, dated the 21st of June, 1845, was on the 28th of 
June, 1845, levied by William Janes, the sheriff of said 
county, on the following negro slaves, described in the mort- 
gage fi. fa., to-wit: John, Edmund, Harriet and her boy 
child, and Dice. The defendant in fi. fa., William Horton, 
filed an affidavit of illegality to the fi. fa., and the sheriff 
left the negroes in his possession, upon his giving bond, with 
Clem. Jarnin, Thomas Y. Berry, Andrew J. Berry, and C, 
R. Alexander, as his securities, for the forthcoming of the 
negroes. The following is a copy of the bond : 
“ GeorGIA—LEE County: 

“ Know all men by these presents, that we, William Hor- 
ton, Clem. Jarnin, Thomas Y. Berry, Andrew J. Berry, and 
C. R. Alexander, are held, and firmly bound unto William 
Janes, sheriff of said county, in the sum of three thousand 
dollars, for the true payment of which, we bind ourselves, 
our heirs, and legal representatives, jointly and severally, 
firmly by these presents. Sealed with our seals, and dated 
this 28th of June, 1845. 

“The conditions of the above bond are such, that whereas, 
certain negroes, to-wit: Dice, Harriet and her child, John, 
and Edmund, have been levied on by virtue of a mortgage 

fi. fa., in favor of John Hentz and William G. Howard, 
administrators of Thomas Howard, deceased, against the said 
William Horton, and the said Horton has taken an illegality 
to said ji. fa., in terms of the law. | 

“ Now, if the said Horton, or his securities for him, shall 
well and truly deliver to said sheriff said property, if said 
illegality shall be set aside, then this bond to be void, else to 
remain in full force and virtue.” 

The bond was duly signed by Horton and _ his securities, 
and delivered to the sheriff. 
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At the August Term, 1845, of Lee Superior Court, the ille- 
gality was overruled, and the fi. fa. was ordered to proceed. 

The sheriff advertised the property for sale on the first 
Tuesday in November, 1845, and Horton and his securities, 
failed to deliver the negroes to the sheriff, according to the 
terms of the bond. | 

William G. Howard and John Hentz both died, and John 
B. Vanover was regularly appointed administrator de bonis 
non of Thomas Howard, deceased. 

On the 9th of August, 1845, suit was instituted, in Lee 
Superior Court, in favor of the sheriff, for the use of the 
administrator, de bonis non, against the securities on the bond, 
to recover damages for the breach thereof, Horton having 
left the State, carrying with him the negroes. 

On the trial of the case, (which was transferred to Terrell 
county, where the same was formed,) the plaintiff offered in 
evidence: First, the mortgage fi. fa., on which were sev- 
erally indorsed, the levy on the slaves mortgaged, an entry 
of illegality interposed, and then this entry: “The above 
property being advertised for sale this day, the defendant 
failed to produce the same, according to his bond, 4th Novem- 
ber, 1845, William Janes, sheriff.” Secondly, an extract 
from the minutes of Lee Inferior Court, August Term, 
1845, showing that the illegality taken to said fi. fa. was 
overruled, and said fi. fa. ordered to proceed. Thirdly, the 
bond declared on, which was objected to by counsel for de- 
fendant, on the ground “that the same was not a statutory 
bond, and that the plaintiff must show affirmatively, a de- 
mand on the defendants for the property, and their refusal to 
deliver it, before the action could be maintained, and that 
as there was no averment in the plaintiff’s declaration that a 
demand was made before suit brought, the bond could not 
go to the jury, unless such averment was made by way of 
amendment.” 

The presiding Judge admitted the bond, but ruled that the 
plaintiff must aver and prove a demand of the property, and 
a failure or refusal to deliver it, before he could recover, to 
which the plaintiff excepted. 
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The plaintiff then offered the depositions of William J anes, 
to prove that the negroes were never delivered according to 
the obligation of the bond, which testimony, (upon objection 
made,) the presiding Judge repelled, on the ground that he 
was one of the plaintiffs, and was interested in the event of 
the suit, and was therefore an incompetent witness. To 
which decision plaintiff excepted. 

Plaintiff then closed, and, on motion of counsel for defend- 
ant, the Court awarded a non-suit against the plaintiff. 

- These several rulings and decisions of the Court are com- 
plained of as errors, and the plaintiff, by his writ, seeks to 
reverse the judgment because of such errors. 


Irvin & Betuer, Strozier & Hoop, for plaintiff in 
error. 


W. A. Hawerns, and Warren & WARREN, for defend- 
ant in error. 


By the Court—JENK1sS, J., delivering the opinion. 


The record in this case presents two exceptions, one of 
which was taken to the rejection of the depositions of Wil- 
liam Janes, sheriff, who is the nominal plaintiff, and whose 
testimony was offered to prove that the principal obligor did 
not deliver the negroes in compliance with his bond. 

This evidence was rejected, on the ground that the witness 
was interested in the event of the suit, and therefore incom- 
petent. To the extent of liability for costs, the sheriff was 
apparently interested, and it does not appear that his usees, 
for whose benefit the suit was instituted, deposited the costs 
with the Clerk, or did any other act to relieve him from such 
liability; but in our view of this case, (as will hereafter 
appear,) his depositions were not at all material to the case. 

This evidence having been rejected, the plaintiff closed his 
case, and upon defendant’s motion, the Court below awarded 
a non-suit, to which plaintiff’s counsel excepted ; and this 
ruling of the Court we have now to review. It is not dis- 
tinctly stated on what grounds this non-suit was awarded ; 
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but from other parts of the record, we arrive at the conclu- 
sion that they were these: 

1st. That the bond was not a statutory, but a voluntary 
bond. 

2d. That plaintiff had failed to prove a demand for the 
slaves levied upon, which was incumbent upon him by the 
common law. 

3d. That he failed to prove that the defendant did not 
deliver the slaves in terms of the law. 

It is by no means clear that this bond so nearly conforms 
to the statute as to make it a statutory bond. For the pur- 
poses of this case, adopting the defendant’s hypothesis, we 
treat it as a voluntary bond. 

1. Then, by the rules of the common law, was it neces- 
sary that the plaintiff should have made, and should prove, 
a demand upon the obligor for the slaves, when, or after, the 
contingency had occurred which entitled the obligee to the 
delivery of them? We think not. 

Mr. Parsons, in his valuable treatise on contracts, thus 
declares the well established rule on this subject: 

“Tf the thing is to be done, on the happening of an event, 
not to be caused by either party, he who is to have the 
benefit of the thing, should give notice to him who is to do 
it, that the event has occurred, unless from its own nature it 
must become known to that party when it happens ; or perhaps 
unless it is as likely to be known to the party who is to do 
the act required by the contract, as to him for whose benefit 
it is to be done. The rule in respect to demand rests upon 
the same principle as that in respect to notice. It may be 
requisite, either from the stipulations, or of the parties, or 
from the peculiar nature of the contract ; but where not so 
requisite, he who has promised to do anything, must perform 
his promise in the prescribed time, and the prescribed way ; 
or if none be prescribed, in a reasonable time, and a reason- 
able way, without being called upon.” 2 Parsons on Con- 
tracts, 184. 

The event, upon the happening of which, the obligor in 
this case had contracted to deliver the slaves, was a certain 
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judgment, thereafter to be rendered in a cause to which the 
obligor was a party. 

The evidence shows that that judgment was rendered, and 
that it made necessary the delivery of the slaves to the plain- 
tiff. The obligor being the promovant in that litigation, the 
law presumes that the judgment, when rendered, was known 
to him. He was more likely to know it than the obligee, 
who had no interest in the litigation—was no party to it. 
Neither the stipulations of the contract nor its peculiar 
nature made a demand requisite. It was therefore incum- 
bent on the obligor to perform his contract, (i. e., to deliver 
the slaves,) within a reasonable time, “without being called 
upon.” A reasonable time would have been on or before the 
day on which the sheriff, in pursuance of the judgment upon 
the illegality, had advertised the property for sale, and this 
advertisement he was bound to notice. 

2. But it is said the plaintiff failed to prove that the 
defendant did not so deliver the slaves. We hold— 

That the entry on the fi..fa., dated 4th November, 1845, 
which was in evidence, is competent and sufficient proof 
prima facie of this fact. It was an official entry, which it 
was the duty of the officer to make at that time; it speaks 
only to that which his duty required; he had competent 
knowledge of the fact; there was no conceivable motive to 
make that entry falsely, more than any other; it was part of 
the res geste of his official actings and doings in a matter 
confided to him by law; his general interest in making the 
entry, to show that he has done his duty, does not affect the 
admissibility of the evidence, nor impair its effect. 1 Gieen- 
leaf on Evidence, sec. 115, and notes, citing numerous authori- 
ties. Why should not the sheriff’s entry prove this fact as 
well as the levy, which was a part of plaintiff’s case? We 
think there was error in the judgment awarding a nonsuit. 
Judgment reversed. 

















MACON JANUARY TERM 1861. 251 


ee 


Hampton e¢ al., vs. Brown. 








« 


Hampton, et al., vs. BRowN, Governor, ete. 


If the recognizance recites the offense substantially for which the offender 
is arrested, it is not necessary to designate it by name. 


Scire facias, on a forfeited recognizance, in Taylor Supe- 
rior Court. Decision made by Judge WorrILL, at the Octo- 
ber Term, 1860. 


‘The only question in this case, arose upon the following 
state of facts, to-wit : 

At the April Term, 1859, of Taylor Superior Court, a bill 
of indictment was found and filed against Philip Hampton, 
charging him with being a “cheat and swindler,” and further 
alleging, “ that, on the 28th day of January, 1858, with 
intent to cheat and swindle one Bryan Ingram, did by false 
representations of his own respectability and mercantile cor- 
respondence and connections, obtain a credit, and gét posses- 
sion of property, to the amount of $1,000 00, from the said 
Bryan Ingram, of the real and private property of the said 
Bryan Ingram, said property being lot of land No. 191, 
lying and being in the 14th district of Taylor county, Geor- 
gia, said band of the value of $1,000 00, whereby said Philip 
Hampton did then and there defraud, cheat and swindle the 
said Bryan Ingram, he, the said Philip Hampton, being then 
and there of no respectability, wealth, or mercantile corres- 
pondence or connections, and having no property.” 

On the 17th day of June, 1859, the defendant, Philip 
Hampton, was arrested under a warrant for the offense 
charged in the indictment, and entered into a recognizance 
with Elijah H. Hicks and Henry Horton as his securities, 
“.to appear at the Superior Court of said county of Taylor, 
on the first Monday of October, 1859, and to continue from 
day to day, and from term to term, then and there to answer 
toa bill of indictment for the offense of cheating and de- 
frauding.” \ 

In the April Term, 1860, the defendant failing to appear, 
the recognizance was duly and regularly forfeited. 

On the 21st day of June, 1860, scire facias issued, and 
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was duly served upon the said Hampton and his securities, 
to show cause why judgment should not be entered up against 
them for the amount of said bond with costs. 

In answer to the scire facias the defendants showed for 
cause : 

1. That the recognizance did not specify any crime, in 
charging Hampton with having committed the offense of 
cheating and defrauding. 

2. That the bill of indictment charged the defendant, 
Hampton, with the offense of being a cheat and swindler, 
and that there is, therefore, a variance between the indict- 
ment and recognizance. 

The presiding Judge decided the showing insufficient, and 
passed an order for final judgment on the recognizance. 

This decision is the error alleged. 


James T, May, for plaintiff in error. 
PEaBopy, (Solicitor General,) for defendant in error. 


By the Court.—LumPx1n, J., delivering the opinion. 


The defendant was prosecuted under the 9th section of the 
11th division of the Penal Code as a cheat and a swindler. 
(Cobb, 822.) He was arrested, and gave bond for his ap- 
pearance to answer for the offense of cheating and defraud- 
ing. Forfeiting his recognizance, a scire facias was issued 
against him and his securities, fo show cause why judgment 
should not be entered up against them for the amount of 
their bond. . They showed for cause: 1. That the bond did 
not specify any crime. 2. That there was a variance between 
the indictment and the bond. The Court overruled both 
objections, and the defendant excepted, and this is the case 
before us. 

But any act, by which another is “ defrauded and cheated,” 
under that section, makes the offender a cheat and swindler, 
and the offense is so charged in the indictment. The grand 
jury say, that “the said Philip Hampton did then and there 
defraud, cheat, and swindle,” the said Bryan Ingram, ete., 
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using those terms indifferently, as they had a right to do 
under the Code. 
* We can not consider the variance material, and we hold 
that the recognizance recites the offense, if not by name, yet 
in substance, which is sufficient. 

Judgment affirmed. 





PARE vs. MAHONE. 


1. A proceeding by a creditor to collect his debt by attachment, does not 
make the debt a statutory liability. 

The defendant, who was one of several makers to a promissory note, 
and who resided out of the State at the time the note was made, 
and has continued to reside out of the State since that time, is not 
within the exception of the statute of limitation of 8th December, 
1806, the exception being, ‘‘ when the defendant shall remove out of 
the jurisdictional limits of this State, that then such persons (entitled 
to bring such action) shall be at liberty to bring the same action, so as 
they take the same within such time as before is limited, after the re- 
turn of the defendant into the same.’’ 


i) 


Complaint, in Taylor Superior Court. Tried before Judge 
Worri.t, at the October Term, 1860. 


The record in this case presents but one question, which 
arose out of the following state of facts, to-wit: 

On the 19th day of May, 1838, Edward F. Mahone, 
Henry D. Evans, and John Evans, executed a promissory 
note, of which the following is a copy, to-wit : 


“3885 00. By the 25th day of December next, I promise 
to pay Levi Turner, or bearer, eight hundred and eighty-five 
dollars, for value received, this 19th May, 1838. 

“EDWARD F. MAHONE, 
“H. D. EVANS, 
“JOHN EVANS.” 


On the 8th day of November, 1842, an action was insti- 
tuted on said note, in Talbot Inferior Court, in favor of Levi 
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Turner, the payee, against Henry D. Evans and Charles 
Evans, as executors of John Evans, deceased, in which final 
judgment was rendered in favor of the plaintiff, for the prin-” 
cipal and interest due on the note, with costs of suit, at the 
September Term, 1843. 

On the 14th day of September, 1858, an attachment predi- — 
cated on said note, was sued out, in favor of Jacob Pare, 
against Edward F. Mahone, which attachment was made 
returnable to the October Term of the Superior Court of 
said county of Taylor, and levied on lot of land No. 242, in 
the 13th district of originally Muscogee, then Taylor county, 

At the term of the Court to which the attachment was 
made returnable, the plaintiff filed a declaration on said note, 
and Mahone pleaded the statute of limitations. 

On the trial of the case, in addition to the foregoing facts, 
it appeared in evidence, that Edward I’. Mahone, at the time 
of making said note, resided in Macon county, State of Ala- 
bama, and had resided there ever since that time, although 
said note was made in the State of Georgia. 

Upon this testimony, the presiding Judge charged the 
jury, “that the plaintiff’s right of action was barred by the 
statute of limitations, and that they should fird for the de- 
fendant.” 

The jury found for the defendant, and a reversal of the 
judgment is asked, on the ground of alleged error in the 
charge of the Court. 


JAMES T. May, for plaintiff in error. 


GricE & WALLACE, for defendant in error. 
By the Court—Lyon, J., delivering the opinion. 


It is claimed by counsel for the plaintiff in error, that the 
statute of limitations of this State does not bar this suit for 
two reasons: 

1. That this is a*statutory liability. 

2. That, as the defendant was not a citizen of the State 
when the debt was created, and has constantly resided out of 
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the State since that time, the case is an exception to the 
statute, and within this provision of the 2d section of the 
Act of 8th of December, 1806: “when the defendant shall 
remove out of the jurisdictional limits of this State, that then 
such persons [entitled to bring such action] shall be at liberty 
to bring the same action, so they take the same within such 
time as before is limited, after the return of the defendant 
into the same.” 

There is nothing in the first position. The debt, which is 
the foundation of this proceeding, is not a statutory liability, 
but a simple contract debt. Counsel in the argument seemed 
to be impressed with the opinion, that because his proceeding 
to enforce the debt was by attachment, being a remedy 
specially created by statute, that, therefore, the debt was a 
statutory liability. In this we differ from the counsel. The 
remedy for the enforcement of a debt, whether given by 
statute or existing at common law, does not alter, change, or 
affect the character of the liability ; that remains as it was 
originally created, no matter what form of proceeding the 
creditor adopts to enforce its collection. A statutory liability 
is one that depends for its existence and creation upon the 
special enactment of a statute, and not upon the contract of 
the parties. 

3. Then, is the case within the exception of the Act of 
1806—Cobb, 565—as claimed by counsel iu his second posi- 
tion? We hold that it is not. The words of the exception 
are, “ When the defendant shall remove out of the jurisdictional 
limits of this State.” Clearly, the case is not within the 
words of the act, for the defendant has not removed out of 
the State. He has never been a citizen of the State since 
the creation of the debt; was not at that time: was then, 
and has been ever since, a resident of the State of Alabama. 
To fall within the words of the act, the defendant must have 
been a citizen of the State at the time of the accrual of the 
debt, or after and subsequently to have removed out. Neither 
is the case within the spirit of the exception, nor is there 
any reason why the exception should be extended by con- 
struction beyond the plain import of the words of the act: 
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for at the time of the contract, as the defendant then resided 
in the State of Alabama, it could not have been at that time 
within the contemplation of the parties that the contract 
should be enforced as against the defendant by the Courts” 
of Georgia. But if the case was within the reason and spirit 
of the act, the Courts have no power, by judicial construc- 
tion, to,extend the exception beyond the plain import of the 
words of the statute. Statutes of limitation must be con- 
strued strictly, and a construction derived from a considera- 
tion of the reason and spirit of the statute should never be 
resorted to but when the expressions are so ambiguous as to 
render such mode of interpretation unavoidable-—Ang. on 
Tim., 20, 22. It is not for the Court to extend the law to 
all cases coming within the reason of it, so long as these are 
not within the letter. General words of a statute, it is con- 
sidered, must receive a general construction, and unless there 
can be found in the statute itself some ground for restraining 
it, it cannot be restrained by arbitrary addition or entrench- 
ment. Ang. on Lim., 205; Sacia vs. DeGraff., 1 Con., 356. 

Counsel for plaintiff in error referred to, and relied on 
various adjudications of different State Courts, on exceptions 
in their several statutes of limitation, which he claims to be 
in point, and authorities in support of his position. We can 
not agree with the counsel. ‘Che exceptions in the several 
statutes on which these decisions were predicated, in every 
instance were altogether different, and not at all analogous to 
the words of our act. Take, for example, that of Alabama, 
“Tf any person, against whom there is or shall be any cause 
of action, as is specified in the preceding section of this act, 
is or are, or shall be, out of this State at the time of the cause 
of action accruing.” In the Mississippi Act, the words of the 
exception are exactly the same as that of the Alabama Act. 
In Massachusetts, the words are, “If, at the time when any 
cause of action mentioned in this chapter shall accrue against 
any one, he shall be out of the State.” In Missouri, “ If, at 
the time when any cause of action specified in this article 
accrues against any person, he shall be out of the State.” In 
Vermont, “If, at the time when any cause of action of a 
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personal nature, mentioned in this chapter, shall accrue 
against any person, he shall be out of the State.” In New 
Hampshire, “If the defendant, at the time the cause of 
action accrued or afterwards, was absent from, or residing 
out of, the State.” And so was the exception, substantially, 
in every State from which a decision was referred to. The 
construction put by the Cgurts of those States upon their 
Acts, can not aid this Court in the interpretation of the act 
before us, for there is no similarity in the words and provis- 
ions of the exceptions. 

Judgment affirmed. 





BEL vs. McGRADY. 


1, G. & H. assign their effects to G——, to pay their debts) B—, a 
creditor of G. & H., may, by bill, enforce this agreement for his 


benefit. 

2. An objection to a bill, on the ground that the complainant has an 
adequate remedy at law, comes too late, at the hearing when the 
bill is set down for trial. It must be taken advantage of the first 


opportunity. 


In Equity, in Webster Superior Court. Motion to dis- 
miss a bill, decided by Judge PERKINS, at the September 
Term, 1860. 


The record in this case discloses the following state of 
facts, to-wit : 

On the 6th day of August, 1858, James M. Bell exhibited 
a bill in Equity, against William J. Gardner, James R. 
Kendrick, and Silas M. McGrady, in which he alleges: That 
the said Gardner and Kendrick were partners in the livery- 
stable business in the town of Preston, and that all their 
visible or tangible property consisted of the horses, buggies, 
etc., connected with said business; that on the 14th day of 
April, 1857, one Meredith Statham sold to the said firm of 

xxxu—l7. 
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Gardner & Kendrick a horse and buggy, for which they 
gave him their promissory note for $160 00, dated the said 
day of sale, due the 25th of December, 1857, and payable to 
the said Statham or bearer; that said note was duly trans- 
ferred to the complainant for value and in a fair course of 
trade, whereby he became the Jawful owner and bearer of 
the note, and entitled to the sym of money due thereon; 
that on the 1st day of January, 1858, the said Silas McGrady 
purchased from the said Garduer & Kendrick the said livery- 
stables, horses, buggies, books of account, and all other 
appurtenances of said business, including the horse and 
buggy so sold by Statham as aforesaid; that the prime con- 
sideration of such purchase was an agreement in writing, 
entered into at the time, in and by which the said Silas M. 
McGrady bound himself to pay all the debts and liabilities 
of the said firm of Gardner & Kendrick; that, pursuant to 
the terms of said written agreement, the said Silas M. 
McGrady did pay to the complainant on said note the sum 
of $19 50, on the 14th of January, 1858; that said written 
agreement of said McGrady, to pay off the liabilities of said 
Gardner & Kendrick, is inaccessible to the complainant, and, 
as he believes, has been destroyed by said McGrady, or 
through some agency of his; that the firth of Gardner & 
Kendrick, and the individuals who composed it, are all insol- 
vent, and that Kendrick has absconded from the country, 
and McGrady utterly refuses to pay the complainant the 
balance due on said note, notwithstanding he has collected 
largely more than sufficient for that purpose from the books 
of the said Gardner & Kendrick. 

The bill prays a discovery as to the facts charged, and 
that, under the written agreement aforesaid, McGrady be 
compelled to pay the complainant the principal and interest 
due on the note given to Stratham. 

At the September Term of Webster Superior Court, said 
bill was called for trial, and a special jury was impanne!ed 
to try it, when counsel for the defendant moved to dismiss 
the bill for want of equity, and because complainant had an 
adequate remedy at law. The presiding Judge sustained the 
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motion, and dismissed the bill on the grounds taken in the 


motion. 
This decision is the error complained of in this case. 


WimBerLy & BLANFORD, for plaintiff in error. 


McCay & HAwErns, for defendant in error. 


By the Court—LumpxIn, J., delivering the opinion. 


We think the bill in this case well brought. McGrady, 
by virtue of his agreement with Gardner & Kendrick, 
became trustee to pay their debts. The effects of Gardner 
& Kendrick were assigned to McGrady to discharge their 
liabilities, and it was proper for this creditor to go into 
equity to enforce this agreement in behalf of himself and 
others. 

But, admitting that the remedy at law was complete, the 
bill ought not to have been dismissed on that account. In 
May, e¢ al., vs. Goodwin, (27 Ga. Rep., 352,) this Court held 
that an injunction to a bill on the ground that the complain- 
ant had an adequate remedy at law, comes too late at the 
hearing. It should be taken advantage of the first oppor- 
tunity, otherwise it will be considered as waived. 

This decision must stand as a reason for reversing the 
judgment of the Court below. 

Judgment reversed. 
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MANSFIELD AND IVEs, adm’rs., vs. TURPIN & CLEMENTS, 


Under the Act of 23d February, 1857, giving to foreign executors, 
administrators and guardians, the right to sue in the Courts of Georgia, 
if a plaintiff suing in such character goes to trial, and closes his case 
without having shown that he had complied with the proviso to the 
act, requiring that he file, on or before the judgment term of the 
Court, an exemplification of his letters, he should, on motion, be 
non-suited. It is not necessary for the defendant to plead his failure 
to do so in bar of the action. 


Assumpsit, in Sumter Superior Court. Tried before 
Judge ALLEN, at the October Term, 1860. ° 


This was an action brought by the plaintiffs, John Mans- 
field and Frederick Ives, as administrators of Henry Ives, 
deceased, against Turpin & Clements, to recover the amount 
of an open account. 

On the trial of the case, the plaintiffs introduced Turpin, 
one of the defendants, as a witness, who testified: “That he 
received the bill of goods charged and sued on, and that they 
were worth the prices charged ; that he saw on the firm books 
a copy note for the amount, and across it, in his own hand- 
writing, written “paid;” that he had corresponded with the 
intestate of the plaintiffs, and that said intestate resided at 
the time of his death in the State of Connecticut, and that 
he believed the plaintiffs did not reside in the State of 
Georgia.” 

Upon this testimony, the presiding Judge awarded a non- 
suit against the plaintiffs, on the ground that a foreign 
administrator could not bring or maintain a suit in this 
State, without filing a copy of his letters of administration, 
and introducing them on the trial. 

This decision is the alleged error in the record. 


Hawkiys, for plaintiffs in error. 


B. Hit (representing McCoy) for defendants in error. 
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By the Court.— JENKINS, J., delivering the opinion. 


We hold that the judgment of the Court below, award- 
ing a non-suit in this case, was correct. 

Anterior to the Act of the 23d July, 1850, foreign execu- 
tors and administrators had no status in the Courts of Geor- 
gia—could not institute suits to recover choses in action, 
or to enforce any right of their testators or intestates. That 
act removed the disability—conferred the right. But the 
Legislature, (as they had a perfect right to do,) imposed a 
‘condition on the privilege in the form of a proviso to the 
act, in these words: “ Provided, said legal representatives 
shall, on or before the judgment term of the Court to which 
such suit or suits are brought, file in said Court a legally 
authenticated exemplification of his, her, or their letters of 
administration, to be used on the trial.” 

This is not required to be done at the filing of the declara- 
tion, nor at the appearance term. The defendant is required 
to plead, or answer, at the appearance term, and therefore is 
not required to plead the plaintiff’s failure to comply with 
the proviso of the act. 

If the plaintiff go to trial, at the judgment term, and 
close his case without showing that he has complied with 
the proviso, he does not bring himself within the operation 
of the act,—does not show that he is entitled to a judgment 
of the Court, and is therefore subject to a non-suit. 

Judgment affirmed. 
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HeEtrs oF Lucas vs. TARVER. 


Under the Act of 1847, compelling discoveries at common law, and the 
statutes amendatory thereof, when interrogatories are filed for the 
opposite party, and they fail to answer, the Court may attach the party 
who is in default, continue the case, or non-suit the plaintiff, dr strike 
out the defendant’s plea, according to the circumstances. Held: 

That it is discretionary with the Court to continue the case generally, 
or charge it to the party in default; and that the discretion of the 
Court in this, as well as all other cases, will be controlled wherever 
it is flagrantly abused. 


Ejectment, from Baker Superior Court. Decision made by ° 
Judge ALLEN, at the November Term, 1860. 


The question in this case arises out of the following state 
of facts, to-wit: 

An action of ejectment was pending in Baker Superior 
Court, for the recovery of lot of land No. 160, in the 8th 
district cf said county, in favor of John Doe, ex dem., Tabi- 
tha Watson; George Stone, in right of his wife, Martha V. 
Stone; Joseph Ashurst, in right of his wife, Eliza P. Ash- 
ursi; Thos. W. Mason, in right of his wife, Mary J. Mason; 
David Walker, in right of his wife, Ann K. D. Walker; 
Albert G. Goodall; James P. Goodall; Otis Dyer, in right 
of his wife, Mary Aun Dyer; William F. Hoduitt, in right 
of his wife, Caroline Hoduitt ; Thomas Gott, in right of his 
wife, Virginia Gott, formerly Virginia Goodall; John B. 
Wardlaw, in right of his wife, Martha Wardlaw, formerly 
Martha Goodall; and Mrs. Seaborn Ann Pollock, formerly 
Seaborn Ann Goodall, heirs at law of Keziah Lucas, de- 
ceased, against Richard Roe, casual ejector, and Henry A. 
Tarver, tenant in possession. 

Interrogatories had been filed by the defendant, requiring 
the plaintiffs to answer under the Act of 184%, and which 
had been served upon counsel for the plaintiffs barely sixty 
days before the beginning of the Term. In addition to this, 
the plaintiffs were scattered over the States of Georgia, Ala- 
bama, Mississippi, Louisiana and Texas, and one of them 
was traveling in Europe at the time the interrogatories were 
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served, and at the time they were required to be answered. 
There had been no want of diligence in the effort to have the 
interrogatories answered. Under this state of facts, which 
were admitted by counsel for the defendant, the Court charged 
the continuance of the case to the plaintiffs, holding that 
the continuance, under the statute, must be charged to the 
plaintiff, and that the Court had no discretion in the prem- 
ises. 

This decision was excepted to by counsel for the plaintiffs, 
and is the error assigned in the record. 


Irvin & Butter, for plaintiffs in error. 
SLAUGHTER & ELY, for defendant in error. 
By the Court—Lumpxty, J., delivering the opinion. 


This was an action of ejectment brought by the heirs at 
law of Keziah Lucas, against Henry A. Tarver, to recover 
lot No. 160, in the 8th district of Baker county. Interrog- 
atories were filed by the defendant against plaintiffs, under 
the Statute of 1847, and the Acts amendatory thereof, to 
compel discoveries at common law: and the same not having 
been answered and returned, the defendant moved to charge 
the plaintiffs with a continuance of the cause, notwithstand- 
ing the interrogatories had been filed barely sixty days be- 
fore the Court sat, and although it was admitted that the 
plaintiffs were scattered over five States—Georgia, Alabama, 
Texas, Mississippi and Louisiana, and one of them was at 
that time traveling in Europe, and there was no lack of dili- 
gence to procure the testimony. 

The Court held that it had no discretion under the law, 
and accordingly continued the case at the instance of the 
plaintiffs, and it is this decision that is sought to be reversed. 

We are clear that the Court is clothed with plenary dis- 
cretion; still, if it had been exercised properly in this case, 
we should not have disturbed the judgment; but, well satis- 
fied as we are that no laches was attributable to the plaintiffs, 
and that it was error to have charged them with one of the 
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continuances allowed them by law, under the facts, which 
were not contradicted, we are constrained to reverse the judg- 
ment. 

Judgment reversed. 





WALKER vs. WATSON. 


Conveyance of a slave to J. R. W., ‘‘ forthe use of W. M. W.,’’ (a minor 
and an orphan, whose guardian was C. W.,) witha limitation over, ‘in 
the event of W. M. W. dying without child or children.’’ Held : That 
the guardian, C. W., was entitled to the possession of the slave as 
against J. R. W., the trustee, the trust being executed, and the posses- 
sion following the use. 


Trover, in Mitchell Superior Court. Tried before Judge 
HANSELL, at the November Term, 1860. 


The question presented for adjudication in this case arises 
out of the following state of facts, to-wit: 

On the 11th day of May, 1858, Jacob Watson executed a 
deed, which was duly attested and recorded, of which the 
following is a copy : 


“ GeorGiA, BAKER County. 

Whereas, I loaned to my son, Willis M. Watson, in his 
life-time, a negro girl named Hannah, then eight or nine 
years old, now about sixteen or seventeen years old, and never 
having reclaimed the possession of said negro girl, but allow- 
ing her to remain in my said son’s possession until his death, 
and since, in the possession of his widow, for the benefit of 
her and her child, my grandson ; now, in consideration of the 
Jove and regard which I have for my grandson, Willis M. 
‘Watson, only child and son, of my son, Willis M. Watson, 
deceased, I have given and granted, and do hereby give and 
grant, unto my son, James R. Watson, for the use of my 
grandson, Willis M. Watson, the said negro girl Hannah and 
her increase; and in the event of my grandson dying without 
child or children, the said negro girl Hannah and her increase 











MACON, JANUARY TERM, 1861. 265 


¥ 





Walker vs. Watson. 





to go to, and belong to, my children living, and the repre- 
sentatives of such of my children as may be dead; but if the 
said Willis M. Watson dies leaying child or children, then 
to his heirs forever.” 

Clement W. Walker was duly appointed the guardian of 
the person and property of the said Willis M. Watson, who 
was a minor, and as such guardian, had possession of said 
negro girl mentioned in the deed. 

James R. Watson demanded the possession of the negro 
girl from Walker, who refused to give her up, and Watson 
brought this action to recover said negro and her hire. 

The presiding Judge decided, “That the deed vested the 
legal title to the negro in dispute in James R. Watson, the 
trustee, and that he was entitled to recover the negro and 
her hire, as against Walker, the guardian.” 

A verdict and judgment were rendered in accordance with 
the decision, and the plaintiff in error seeks by his writ to 
reverse the judgment, on the ground that the decision of the 
Judge was error. 


. e . . 
SLAUGHTER & ELY, for plaintiff in error. 


Vason & Davis, contra. 
By the Court.— Jenkins, J., delivering the opinion. 


The property in dispute was conveyed by deed to the plain- 
tiff, in the Court below, “ for the use of Willis M. Watson,” 
a minor and an orphan, with a limitation over, “in the 
event of the said Willis M. dying without child or children.” 
The plaintiff in error, (defendant below,) is the guardian of 
the usee, and in that character held the property, and upon 
that title alone, defended the action. 

The Court below held “ that the deed vested the legal title 
to the negro in James R. Watson, the trustee, and that he 
was entitled to recover the negro and her hire, as against 
Walker, the guardian.” 

The case of Bowman, executor and trustee, vs. Long, 26 
Ga. R., 143, differs from this case only in two particulars : 




















SUPREME COURT OF GEORGIA. 


Skelton e¢ al., vs. The Ordinary. 


266 











Ist. In that case, the property was given by will. 2d. There, 
the event upon which the limitation over depended, was the 
death of the usee under the age of twenty-one years. 

This difference does not affect the principle involved. 
Both cases turn upon the questions, whether or not the trust 
is executed, and if so, whether or not the law transfers the 
use into possession, or rather, makes the possession follow 
the use. 

In Bowman vs. Long, this Court held the affirmative on 
both questions, and maintained the possessory right of the 
guardian, against the party claiming as trustee. Following 
that decision, we hold that the Court below erred, and reverse 
the judgment. 


Judgment reversed. 





SKELTON, ef al., vs. THE ORDINARY, ETC. 


1. An order of the Court of Ordinary, authorizing a guardian to invest 
the money of his wards in land, if procured to be passed by the 
guardian fraudulently, is a mere nullity, and may be so treated by 
third persons in any Court, whenever attempted to be used as a valid 
judgment. 

2. When a guardian, authorized to invest the money of his wards in 
land, gives up to one, from whom he had previously purchased, a 
deed of land, to be cancelled, and takes a second deed from such 
person to himself, as guardian, such second deed is not necessarily 
void, but, under some circumstances, might be held good. 

8. But, when the transaction is not ratified by the wards, nor its enforce- 
ment asked by them, and the transaction is otherwise objectionable, 
the deed is void, and may be so treated. 

4, When the guardian is authorized by the Ordinary to invest the funds 
of his wards in land, he is bound to make such investment in good 
faith for their benefit, and if he fails to do so, the order of the Ordi- 
nary will not protect him from liability for the funds. 

5. It is questionable whether the Ordinary has power to authorize a 

guardian to invest funds of the wards in land, when the wards own no 

slaves to put on and cultivate the land to be purchased. 
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Action on a Guardian’s Bond, in Webster Superior Court. 
Tried before Judge PERKINS, at the September Term, 1860. 


This was an action brought by David G. Rogers, Ordinary 
of Webster county, for the use of Obed. C. McGrady, guar- 
dian of Edward McGrady, against William Skelton as prin- 
cipal, and John V. Bigham, and Sampson Bell, as executor 
of Eason B. Sweeny, deceased, as securities, 

The object of the suit was to recover a sum of money 
claimed to be due from Skelton, as former guardian of 
Edward McGrady, to the said Obed. C. McGrady, the 
present guardian, and for which Skelton and his securities, 
Bigham and Sweeny, were liable on the guardian’s bond of 
Skelton. 

The testimony on the trial in the case, in the Court below, 
was as follows: 

The plaintiff read in evidence the bond given by Skelton, 
‘as guardian of Edward McGrady, and Sarah A. McGrady, 
which was dated the 3d of March, 1856, and signed by 
Skelton, as principal, and Bigham and Sweeny as securities. 

The plaintiff also proved by the admission of Skelton, 
that, as guardian of the plaintiff and his sister, he had on 
hand, belonging to them, the sum of $800 00, on the 1st 
day of July, 1857. 

Plaintiff then closed his case. 

Defendants then read in evidence, an order of the Court 
of Ordinary of Webster county, passed at the June Term, 
1857, reciting: “that Skelton had in hands $800 00 in cash 
and available assets belonging to Edward and Sarah A. 
McGrady, orphans of William B. McGrady, deceased, and 
that said Skelton, as guardian of said minors, desired to lay 
out, and invest said money in real estate for their use and 
benefit ; and authorizing the said Skelton thus to invest the 
fund, taking the titles thereto to himself as guardian, in 
conformity with the statute approved 17th of February, 1854, 

The defendants also read in evidence a deed from Benja- 
min Griffin, to the said William Skelton, guardian of Edward 
and Sarah A. McGrady, dated the 6th of July, 1857, recorded 
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the 9th of March, 1858, and conveying lot of land No. 187, 
in the 25th district of originally Lee, then Webster county , 
and proved by 8S. McGrady that the land was worth from 
$800 00 to $1,000 00. 

The plaintiff then proved in rebuttal, that the order, 
authorizing an investment of the funds by the guardian in 
land, was revoked and set aside by the same Court at'the 
July Term, 1857, which was resistel by Skelton, and from 
which he appealed to the Superior Court, and on said appeal 
the judgment was affirmed. 

The plaintiff also proved, that Skelton had bought the 
land from Griffin on his own account and paid him for it in 
the early part of the year 1857, and was living on it; that 
he had spent the money of his wards, and, pursuant to the 
suggestion of Bell, one of the defendants, he procured Griffin 
to destroy the deed made by him to Skelton for the land, 
and make another deed to him as guardian; that the land 
was sold at sheriff’s sale, in September, 1858, under a fi. fa. 
in favor of Jones and Richardson, founded on a judgment 
dated in 1858, and one in favor of G. W. Rankin, founded 
on a judgment dated in April, 1857, both judgments against 
said Skelton; that said land was bought at said sale by one 
William P. Cato, who was then in possession of the land. 

It was also proven, that on the day the second order of 
the Court of Ordinary was passed, rescinding the first order, 
Skelton had said deed from Griffin to him as guardian, and 
showed it to the Ordinary as a reason why the order should 
not be rescinded. It was also proved, that the sale of the 
land was had under the fi. fa. in favor of Jones & Richard- 
son, and the entry of the sale of the land was made on the 
Rankin fi. fa. in order to dispose of the levy on it. 

The testimony being closed, the presiding Judge charged 
the jury as follows: 

“Tf the jury believe that the order of the Ordinary 
authorizing Skelton to invest $800 00 in land, was procured. 
by fraud, then it might be attacked in any Court, even collat- 
erally, and treated as null, and all acts of Skelton, done by 
virtue of it, are void. That if Griffin had sold Skelton the 
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land, and made him a deed thereto, before the order was 
passed, the title to the same was in Skelton, and no cancella- 
tion or destruction of the first deed and making of another 
deed to Skelton as guardian, could diyest his individual title, 
and be an instrument for the benefit of the ward; the last 
deed was void, and conveyed no title to Skelton as guardian. 
That Skelton was bound in good faith to make the invest- 
ment in land, and in doing so, if he failed to act in good 
faith for the promotion and advancement of the best interest 
of the children, then the plaintiff was entitled to recover the 
amount shown to be in Skelton’s hands.” 

The jury returned a verdict in favor of the plaintiff for 
$400 00, with interest from the 1st day of July, 1857. 

The writ of error in this case is prosecuted to reverse the 
judgment, on the ground that the presiding Judge erred in 
said charge to the jury, and also that the verdict is contrary 


to law. 
McCay & Hawkins, for plaintiff in error. 


WIMBERLY, for the defendant in error. 
By the Court——Lyon, J., delivering the opinion. 


William Skelton, one of the plaintiffs in error, as the 
guardian of Edward McGrady and Sarah Ann McGrady, 
minors, had in his hands the sum of $800 00, belonging to 
his wards jointly, and having been removed from the guard- 
ianship as to Edward McGrady, and Obed. C. McGrady 
appointed guardian for said Edward in place of Skelton, this 
action was brought by the Ordinary for the use of Obed. C. 
as such guardian, for the recovery of that part of the sum in 
the hands of Skelton as former guardian that belonged.to 
the ward Edward, against Skelton and his sureties on his 
guardian bond. The defendants to that action and plaintiffs 
here, in defence thereto, put in evidence an order of the 
Court of Ordinary of Webster county, passed at the June 
Term, 1857, authorizing Skelton as guardian to invest said 
sum of $800 00 then in his hands, as guardian of said mi- 
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nors, in land, and to take the title thereto in his name ag 
guardian, and a deed from one Benjamin Griffin to him ag 
guardian, for lot of land No. 187, in 25th district, Webster 
county, dated 6th of July, 1857, with proof that the lot was 
worth $800 00 or $1,000 00. It appeared, from the proof, 
that the lot of land was not purchased by Skelton with the 
money of the wards under the order of the Ordinary, but 
had been long before the granting of the order purchased by 
Skelton from Griffin and paid for in negroes; that he was in 
possession of the land as his own from some time in 1856, 
held Griffin’s deed to him individually for the land, which 
deed had been by him given up to Griffin and destroyed, 
and this deed to him as guardian made by Griffin in lieu of it. 

It also apppeared that at the time of this cancellation and 
reconveyance, there were judgments against him, Skelton, 
and that the land was subsequently sold under an execution 
against Skelton, obtained in 1858, and the proceeds applied, 
in part at least, to judgments older than the deed from Grif- 
fin to Skelton as guardian, at which sale one Cato, was the 
purchaser, and who had gone into the possession of the land 
under such purchase. 

Upon these facts the Court charged the jury: 

1. That if they believed the order of the Ordinary author- 
izing Skelton to invest $800 00 in land, was procured by 
fraud, then it might be attacked in any Court, even collater- 
ally, and treated as null, and all acts of Skelton done by 
virtue of it were void. 

2. That if Griffin had sold Skelton the land and made 
him a deed thereto before the order was passed, the title to 
the same was in Skelton, and no cancellation or destruction 
of the first deed and making of another deed to Skelton as 
guardian, could divest his individual title and be an invest- 
ment for the benefit of the wards; the last deed was void 
and conveyed no title to Skelton as guardian. 

3. That Skelton was bound in good faith to make the in- 
vestment in land, and if in doing this he failed to act in good 
faith for the promotion and advancement of the best interest 
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of the children, then the children were entitled to recover 
the amount shown to be in Skelton’s hands. 

To these several charges plaintiffs in error excepted. 

Upon the first proposition stated in the charge, we agree 
with the Court below; that is, if the order authorizing the 
investment was procured by fraud, then it could be impeached 
collaterally, and all acts done by Skelton under it were void. 

1. All judgments, orders, decrees, or contracts, of whatever 
kind, obtained or procured by fraud, are mere nullities, and 
may be so treated by third persons whenever and wherever 
they are sought to be used as valid judgments, ete. 1 Green. 
Ey., sec. 284; Chitty on Contracts, 3; Moore vs. Bow- 
maker, 7; Taunt., 9; Fermor’s case; 2 Coke, 210; 1 Phil- 
lips’ Ev., 341. 

2. We are not so well satisfied of the soundness of the 
second proposition in the charge; that is, that the second 
deed made by Griffin for this lot to Skelton, as guardian, was 
void and conveyed no title, notwithstanding the cancellation 
and destruction of the first deed; for, although it is very 
true, that this is a very irregular and imperfect mode of con- 
veyance of land, to say the least of it, still, if this had proved 
a profitable operation for the wards, the rights of third per- 
sons not intervening, we are not so sure but that a Court of 
Equity, on the application of the wards, would not give effect 
to the transaction for ‘their benefit, treating the second deed 
of Griffin made with the assent and by the direction of Skel- 
ton as the deed of Skelton. 

3. But it is altogether unnecessary to discuss this question, 
as the wards have not ratified the transaction or asked for its 
enforcement, without which it is void and of no effect as to 
them; and in that sense there is no error in the charge, and 
certainly none in any sense, under the facts of this case, that 
prejudices the plaintiffs in error. 

4, To the third position assumed by the charge, we give 
our unqualified approbation as the law of the case; that is, 
“that Skelton was bound to make the investment in land in 
good faith, and if, in making the investment, even with the 
sanction of the Ordinary, he failed to act in good faith for 
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the promotion and advancement of the best interest of the 
children, then the plaintiffs were entitled to recover.” 

The facts show that Skelton did not invest the money of 
his wards in this land, but that he, under color of this order, 
substituted the lot, or iatended to do so, by this clandestine 
arrangement between himself and Griffin, which belonged to 
himself, for the money of his wards that he had previously 
applied to his own private use. And this was a complete 
reply to his entire defense. 

5. It is very questionable whether this order of the Ordi- 
nary authorizing the investment, could have protected the 
guardian under any circumstances, however fair or in good 
faith he may have acted; for the Act of 17th February, 
1854, under which the Ordinary acted, gives to the Ordinary 
no such power. That act authorizes the guardian, with the 
approval of the Ordinary, to invest surplus money of the 
wards in slaves—not land. Pam. Act of 1853-54, page 35, 
Neither can such power be implied from the Act of 19th of 
December, 1829. Cobb Dig. 327. That Act was intended 
to authorize guardians, under an order of the Ordinary, to 
keep the slaves of minors together, and have them employed 
in such agricultural or other operations as the guardian might 
deem manifestly expedient, and when the minor had no land 
for that purpose, the guardian is authorized by that act, 
with the approval of the Ordinary, to invest disposable funds 
in the purchase-of such reasonable portion of land as may be 
necessary for the purposes of the act. When the minor has 
no slaves to keep together or employ in the cultivation of 
the land, as appears to be the fact in this case, there can not 
be the slightest pretext for the investment of money in land. 
However, as it is not necessary in the present case, we will 
not say how far such an order, under those circumstances, 
would or would not protect a guardian in the investment of 
his wards’ funds in land, when made in good faith. We only 
say that that is questionable. 

Judgment affirmed. 





